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KERRY MAX COOK, Appellant

NO. 71,8S3 v. Appeal from SMITH County
THE STATE OF TEXAS, Appellee .

CONCURRING AND DISSENTING OPINION

Appellant was indicted for the offense of a capital murder
alleged to have been committed in Smith County in June of 1977.
See, Tex. Penal Code Ann. § 19.03. In 1978, appellant was
convicted of the alleged offense and sentenced to death. We
affirmed. Cook y. SFAEe. 741 S.w.2d $28- (Tex.Cr.App. 1987).
Houevar; the inted:sgggeg,iubr;;; Court.vacated our-judgwent and '~
remanded th: case to this Court. Cook v, Texas, 488 U.S. 807, 109 o
S.Cz. 39 (:388). On remand, wa reversed the judgment of the triai ~<:¢
courtc. Cooli v, State, azi S.W.2d 600 (Tex.Cr.App. 1991). In 1992,
appellant was re-tried but a mistrial was declared when the jury
failed to reach a verdicc after five days of sequestered R
deliberacicas.:' 1In,1294, appellant was tried again.® The third
trial rastizad in a coaviction and cha jury afiirmacively answered
the two punishment issues submitted under Tex. Code Crim. Proc.
Ann. avt. 37.0711, § 3(b). Apd=llant stJsentenced to death. ]Id..
at § 3(9): The plurality sustains appellant's third and fourch
points of srror and remands the case to the trial court. For the -
following :easons,” I concur in the decision to sustain those

; points, buz I dissent to the decision to remand the case.

I. Introduction

In his third and fourth points of error appellant contends the
dus process clause of the United States Constitution and the due
course of law provision of the Texas Constitution were offended by
his retrial. Appellant arguss that under the facts of his case, a

fair trial is impossible after fourcteen years of suppressed

. The jury was deadlocked six to $ix on chs charge of
capizal surday, arsd six to six on the lesser included ofifense of

s
- nel gy o
Ndo 0.

: <ne third crial occurred in Williamson Ccunc

. Couniy upon 2 su2 - -
£zaso2 <harse of wvanue by tha zrial judge. The 2Zi. :

] Sirst ancd seconc
Zrilals war:z conduczed I Smith County. )

e
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prosecutorial misconduct and that :ei;:ial would offend the most
basic understanding of fundamental fairness. Appaliant raisad
these arguments in a pre-trial habeas cb;pua petition prior to his
second and third trials. The 26th District Couxt (third trial) did
not conduct habeas corpus hearings but adopted the findings of fact
and conclusion's of law of the 241st District Court (second trial).
Both courts denied the requested relief.’

This case presents a question of firsc “impression, namely

whether p:oucutorial.,mipconduc,c, - magnified by cthe. passage..of:.~~
. D et LAy haiat

fourteen years and the death of a key witness, can so degrade the
normal workings of justice that a fair trial becomes jimpossible,
and cthus, retrial 1is forbidden under double jeopardy and due
process principles.® Parts 11 and III and IV of chis opinion will
reviaw the State's misconduct, assess its ill affects to both
appeilant's ability co pressnt a deienses and to the Stat='s abilsiety
to prosecuze a trial resulting in a verdict worthv of confidencs.

fPart V will address the appropriace remedy.

1 appellant appealed the 235th District Cour:i‘s denial of

relief. The Couxt of Appeals upheld the =trial iusZge in an
unpublisherd opinion. Aftexr appellant had bean triad &nd sentenced
to death, this Court dismissed appellant's patition for
discretioniry review without opinion on March 5, 1995.
,

[n Durrough v. Stake, 620 S.W.2d 134, 138 (Tax.Cr.AQp.
1981), Durrough contended that his third txial was barzed by the
doctrine of double jeopardy becauvse of willful prosecutorial
misconduct that occurred during cthe second trial of this case.
Durrough claimed that at the seconc trial the prosecuticsn failed to
discloss Zavorable evidence regarding deals with accomplice
witnesses made in exchange for chesir tcstimony and arsuad that the
«willfel prosecutorial misconduct barred any future prosecution for
this offense. Ne szjecced the eppellant'’s contenticn zhat zhe

3

sllagad m-.a3conduct wWas alone = bar to furthar zrosecution.
Howavay, engellanc’'s conteations ars distinct from cthos2 xyaised in
ugh. Appellant does not argus that reairial (s zarred merely,

<
¢ b
e
|
]

gac3use of ths Stare's misconduct. Appellant argusas tra: undex the
parcizular circumssances of this cess, the prosecution's misconduct
nas made a fair crial impossidle ens that dacauses 2 fair zriali is
impossidle due grogess principles raquire disaissal <f the charges
as=inst hin. .
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IX. The Constitutional Role of the Prosecutox

At the beginning, it is isportant to review ths State's
constitutionally imposed duty to investigate and prosecute criminal
charges with fairmess. -

Due process obliges the State to disclose exculpatory evidence
to one accused 6£ a crime. This obligation originates in early
20th centurv strictures against misrcpresentatlon by members of the

bar and is most prominently assoc.laced with the United States

Supreme Court's decision mpndy_._anmd. 373 U.S. 83, 86, 83

S.Ct. 1194, 1196 (1963) (relying on Moonev v, Holohan. 294 U.S.

103, 112, S5 S.Cc. 340, 342 (193S), and Pyle v. Xansas. 317 U.S.
213, 215-216, €3 S.Ct. 177, 178 (1942)). PBrady held =“chat che

supprassion by the prosecution of 2vidence favorable to an accused
ugon request violates due process where the evidance is material
either to guilt or to punishment, irrespective of the good faith or
bad faith of the prosecution.* Zg., 373 U.S. ac 87, 33 S.Cc. at
1195-98; sse also, Meoxe v, 1llinois., 408 U.S. 786, 793-795. 92
S.Ct. 2562, 2557-68 (1972). The rztionales underlying this legal
obligacion are basic to our notions of justice:

Such clisclosure will s2xve to justify trust in the
prosecutor .as “the representacive ... of a sovereignty
... whose interest ... in a criminal prosecution is not
that it shall win a case, tut that justice shall be
done.* PRexger v, United Srases, 295 U.S. 78, 88, SS .
S.Cc. 529, 633, 79 L.Ed. 131¢ (193S). And ic wil) tead
to preserve the criminal trial, as distinct from the
prosecuctor's private deliberations, as the chosen forum
for ascertaining the truth sdout criminal accusations.
See Rase v, Clark, 478 U.S. S§70, 577-78, 106 S.Ct. 3101,
3105-3106, 92 L.Ed.2d 460 (1986); Estes v. Texas, 381
U.S. 532, 5S40, 85 sS.Ct. 1628, 1631, 14 L.Ed.24 543
(196S) ; United States v, Leon. 468 U.S. 897, 900-90:, 404
S.Cc. 3405, 3409, 82 L.Ed.2d 677 (1984) (recogm.zing
general goal of establishing "procedures under w«hich
criminal defendants are ‘acguitted or coavicted on the
basis of all the evidence which exposes the truch'*)
{(quoting Rlderman v. United Szactes, 394 U.S. 155, 175, 89
S.Cc. Y61, 967, 22 L.E4.2d 175 (1969)). The prude'!ce of
the careful prosecutor should not thereforza be
discouraged. :

%,‘x\as v yiai ,“1§¥, 514 U.S. . , 1S S.Ct. 1553, 1563-%59
{1995) . ‘
In shcrt, under the rule of law, ic is preferabls thac che

Szzz2 err on cthe gides of caution tzan win its casa :hrou:: lbuse of
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its power. This principle is deriveé JLfrom the notion thet the
prosecutor represents a government hhése power to covern is daifined
by its constitutional obligation to govern with fairness. This is
one of the few protections which citizens have against
prosecutorial abuse of the State's reso;.xrces.

To this end, in United States v. Agurs, 427 U.S. 97, 9¢ S.Ct.
2392 (1976), it became clear that even a defendant‘'s failure to

request favorable evidence did not leave the State free of all

e

obligation.to disclose ex¢ulpatory evidence.:: In Dpited States v .- ' %~
- .. .- A 3 .

[

Bagley., 473 U.S. 667, 105 S.Ct. 3375 {1985), the Supreme Court

e
o

disavowed any distinction between exculpatory and impeachment S ""'.
evidence for Brady purposes, and held that regardless of request,
favorable evidence is materjal, and constitutionai error results
from its suppression by the government "if there is a reasonable
probability that, had th= evidance been disclosed to the defense,
the result > the proceading wot;lc'. nave besn diffaranc.” id.., 473
C.S. at 682, 105 S.Ct. ac 3383 (opinion of 3lackmua, J.) and 473

U.S. at &85, 10S S.Ct. &t 3385 (White, J., conzuriing in part and

concurring in judgment). See alsa. Thomas v, State, -841 S.W.2d
399, 402 (Tex.Cr.App. 1992). And recently, in Kyles, 514 U.S. .

115 S.Ct. 1555, the Supreme Court reaffirmed the law's demané for
fairaness to a criminal defendanz, extending tha prosecutor's
responsibility to\ macerial information within the police's
knowledge.?

Of course, the principle of due process is genergl and
requires fundamental fairness by the State in all of its dealings
with those accused of crimes. The State, for example, has a duty
to seek the truth in its investigation of crimes, and where its
investigative procadures are so impropexr that they undernine

confidance ‘n the verdict., the accusecd's right ro cue process has

The polize misconsuct in Xylas is scrikinglv siailsr to
t of the State in the case at bar. Id., Sis U.S. act ¢§5-39S,
1565-65. Tr2 nisconduc: in the case et zar i morse
cious insofar as ir was perpetrated by members of the barx, at .
s in corzradiction of the behests of tha police, and in hlatantc
agard oI the law, and th2 niscongucc was -Tonceeled Zor more
. Sournant vears. o

) e g 1 1S
Vo

I B3N

.
o
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been violated. Ens;gx_x*_SAliigxnia.'Ssg U.S. 440, 89 S.Ct. 1127
(1969) (eyewitness was effectively told that defendant committed
the crime); Dispensa v. Lynaugh, 847 F.2d 211, 218 (Sth Cir. 1968)
(defendant identified in a manner that suggcsted whom the witness
should identify); Ex parte Rrandley, 781 S.W.2d 886 (Tex.Cr.App.
1989) cert. denied, 498 U.S. 817, 111 S.Ct. 61 (1990) {egregious
misconduct by the police in the investigation of a capital murder).
Due process is likewise violaced uber;; the State contrives a
conviction “through the- pretense of a trial which in truth-is but
used as a means of dcpri.vin‘g‘a defendant of liberty ...." Mogney,
294 U.S. at 112,. 55 S.Cc. at 342 (State's use of perjured
testimony). And, due process is offended where the State fails to
correct unsolicited perjury. Napue v, Illinois. 360 U.S. 264, 269,
79 S.Cc. 1173, 1177 (1959). Furthermore, where the State's
conviccion is based_d'.‘n part upon the introduction of a coerced
confession, a dafendant's right to due process is clearly violated,
20gars v, Richmond. 355 U.S. 534, 81 S.Ct. 735 (1961), and where
tha State conceals a material witness whose testimony is shown .to
creata a reasonable doubt of guilt that did not othexwise exist,
there is also a deprivation of due process. Harnandez v, Estelle,
§7¢ F.2d 313 (Sth Cir. 1981).

Moreoverr, it should be noted that -entire amendments to the
federal and state constitutions were provided to ensure that the
prosecuting agent of the govarxnment behaves with fairness toward
all those accused of crimes, i.e., the right to counsel, the right
to confront accusers, the right to public trials, the right to a
speedy trial and the right ‘against déuble jeopardy. The principles
embodied in these amendments provide further duidance for what
fundamental fairness vrequires and where these principles are
violated with some cdelesterious effect to the accused, cdue process
~28 not bdeea maintained. This is The Tationale underlying the
spplication of sevaral federal constitutional principles to che

acts of tie various szats governments chrough ctha Dus Procass

L)

gl
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Clause of the Fourteench Amendmeéc Co the United States
-Constitution.

P{ith these principles in aind, I‘ will review the State's
misconduct on appeliant's rights and society's rights under the
rule of constitutional order and on the State's ability to obtain

a verdict worthy of confidence.

IIX. The State's Niscomduct

4 On*December 6, 1993, ?fliér ’t; his third trial, appellant filed
a pre-trial habeas corpus petition arguing that due process and
double jespardy principles in both the €£edsral and _state
constitutions barred his retrial bacause prosecutorial misconduct
had denied him the abilicy to effectively defend himself. Adopting
thx findincs of fact and coanclusions of law of the 2'4181 Dis:x:ict
Court (Smith County), w"u.ch had entertained similar argumencs in a
pre-trial habeas corpus petition prior to appsllasc's second trial
in 1992, ths 26th District Courc (¥illiamson County) depied relief.

tthile habeas findings are not dinding, where supported by the

rscord, they should b2 accapted by this Court, £2 pacte Castellanog,
853 S.W.2d 476, 485-486 (Tex.Cr.Avp. 1993), and Ex parie= Srandley.

781 S.W.2d 386, 887 (Tex.Cr.App. 1989), except where there has bsen

_an abuse of discretion. Ex oparce Adams. 768 5.4.2d 281, 2088
(T2x.Cxr.App. 1989).°

i

\

[ SR

>

The trial courcs’ ‘indmgs establish numerous undisputed acts
of misconduct by the Smu:h County District Attorneyv's Office.’
According to the district courts, the State suppresssd evidence
xelating to Louella Mayfield, the sixceen-year-old daughter of Jim

Mayfield. Jim Mayfield was Dean of the Library at a local

' The State do-s not specifically challenge appellant's

facsual allegations of misconduct. Infeeg, the State's Ddrisf
25s2Tts: 'The appaliant has accurataliy stazed the Zzcis of the
czse. Any aY¥ror or onisa'on will bs clarified wizhin the conzext
0% zhe Stacs's Brief

Trom the onset we noie the ~crea'ot.s ac:is of *isc.n..u
wazs commic:zad alwmost Twenty y2axs ago, long dsfors tr
Jack S\een, Jr., the currsnt Criminel DistIicl AzZ:zornay of Saith
Zouacy, was elactes o officae. : .

‘ﬁﬁ*,'f}mw" . ” . ."‘v
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university. He and the victim were involved in an adulterous

\n
\

relationsh:p which had been exposed in a public scandal days beiora -
the victim's murder. The affair had cost Jim Mayfield his career.
Shortly before the victim's murder, Louella Mayfield had made
death threats directly and indirectlylcb the victim, and, shortly
before the victim's murder, Louella had gone to the victim's
apartment <complex, impersonating a police officer purporting to
investigate a muxder involving Jim Ma;f}efd'ahd'the victim, and
askipg:qpesti?ns regaxdipg;;bg;CQQ:in. -The district-courts-also " :-
found that the State knew and suppressed evidence that Louella was
believed by at least one police officer, who knew her personally, A
to be mentally and emotionally unstable and a pathological liar.*
The district courts found chat the State, though in possession of
this inforration and despite discovery dating to 1977, did not
disclose this excuylpatory evidence to appellant until 1991,
fourteen ycars afrer the allegad offensa. 1Indeed, the district

courts found that while in possession of chis information, the

e

State inforaad the iniciai trial judge and appellant that there was

‘no exculpaiory evidence. The district courts concluded that the

State's conduct coastituted prosecutorial misconduct. =
According to the district couris, Doug Collard, a fingerprinc

investigater with the Tyler Police Department, had lifted latent

fingerprincs, later matched to appellant, from the outside of the

victim's patio door. The district courts found that on each

occasion that Collard testified before the grand jury and at

appellant's first trial, he had expressed the misleading opinion N e

cthat the fingerprints had been placed on the patio door six to

twelve hours immediately precading their discovery. According to

the courcs' findings, Collard had repeatsdly informed che State,

orior to testifying, that he . did aot want to testiiy as to the age

* Louella Mayfield was enrolled in a Tyler Police
Deparcimant scoucing program, the Law Enforcement Zxplorex Scouts.
Tassa in th: program wore distinctive uniforms an2 gasticipated ia
programs ée.iigned to teach them public safety and familisrize Chem
with police pzocadures. It was through this program that officers ©c
sama Co know that Louelle was troublad and a patholaogizal liar. Iz

wag i her igcous unifcrm that Louvella conductsd hel invesIigacisa.

-t
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of the prints because there was no s':ci.ent'.ific b2sis for such a
conclusjon. Collard met sustained resistance from the distric
attorney and yielded to the district attoxrney‘'s insistence that

. Collard testify about the age of the fingerprints when the State
assured him that it would give him the opportunity to qualify his
opinion bef.ore- the jury. . But, accoxding to the district courts®
findings, the State did not allow Collard to clarify his testimony.
The district courts concluded that the d;;filcé ‘attorney intended
to, and.prcbably did,:nisJ‘.,crad t,h,egnnd jury-,_s the. trial-court-and “"3r.
the jury wich its presentation of Collard’s testimony and that the
misrepresentation was critical because it placed appellant ac the
apartment at the cime of the vicc.'.in_'s death. The district courcs
concluded that the State's insiscence that Caollard provide
misleading :escimony 2nd the State‘s failure to bring out the truth
during discovery ox in court, as éollard regusszed, constituted
orosecutorial miscoaduct.

.’the districc courts alsao found pro§e:ut0tial misconduct in the
failure of the State to disclose to th..-."d-eiense. the court, and the
jury that an *understanding* of leniency existed t=tween the State
and Edward “Shayster® Jackson in exchange for his rtestimony -
regarding -appellanc's allaged jail house conZession. while
acknowledging the possibility that there could have been a
breakdown in communications within the district attoxney's office.
the districn courts concluded that such a misundarstanding did aot
justify cthe Stace's denial of such an .agreement and che State's
forceful argumenc to the jury, dramacically and emphatically
asserting that no such. "deal" existed. The district courts
concluded that the State's failure to disclosz the fact that
Jackson‘'s testimony was in exchange for leniancy coastituced

" oxosecutoriil misconduct.

The dSigtrizs courcs found misconduct fn the Siaze's viclation

assisczant ‘sisIrict atIidXney

s

.Prosecucinz the .Case asxkesd o Dde

” IR . . S

©o
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informed of appellant‘'s arrival. Hi.;eg appellant arrived, the
prosecutor, knowing appellant was represented by counsel,
immediately went to visit appellant without the knowledge or
consent of appellant‘s counsel. The district courts found the
prosecutor went with the intent to spéék with appellant and did
approach and attempt to speak with appellant at the jail. (The
nature of their conversation is not completely clear from the
record.) The dist.ric;t couxts found tha'c".chez- State's conduct was
jwproper and M@ided but jyithéﬁ’i bad motive or evil purpose® and
asserting that *if (defensc; ‘counncll c-n' forgive (the prosecutor},
so should cthe court.” The district courts concluded chat the
State's conduct did not rise to the level of prosecutorial
misconduct or in the alternative, thac if the conduct rose to the
level of prosecutorial misconduct, *it had no effect oa the 1978
trial.® Tae legal standard employed “to forgive® the State's clear
misconduc: is unknown;‘ ctha employmant of this standard is an abuse
of the trial courts® discretion'. Therefore, tha trial courcs®

alternative, more legal, conclusion "chat ' the Stace's conduct

coastituted misconduct should be adopted. I will defer to the

trial courts' conclusion that the misconduct was harmless, though
such a conclusion is suspact in view of the fact that the full
extent of the conversation is unclear and that the trial judge
indicates it migh; have bsen assessing only the harm to appellant's
initial trial in 1978; such an assessment is irrelevant to the
issue raised.

Appellant also alleged in his habeas writ that the state
suppressed exculpatory statements made by Randy Dykes and Rodney
Dvkas. The Tyler Police Department possessed Randy Dykes' sworn
stacemznt, daced August 3, 197?, in which Randy scated thac

appellant nad told him (Randy) that he {appellant) had mest a woman

<

ictim's dascripticn 2t cne »o0l and ki gona, upon her

invization, to her apartment where they had serxua! interzourse and

she had !gf:"passion marks”-on his neck. On Czzobsr 3, 1977,
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Randy Dykes testified to these sam2 f&éqs before the Smith County

Grand Jury.

Appel’ant further alleged that cthe State also suppressed
Rodney Dykes' October 3, 1977, grand jury testimony in which he
asserted that appellant told him (Rodnéy) a few days before the
murder that he (appellant) had been to a woman's apartment and that
she had kiased him passionately and lgfc “passion marks®" on his

neck. Rodney testified that appellant did fn fact have marks on

e

his neck. ’

- Coowy e e -
Appellant also alleged that the State had also suppressed
exculpatory grand jury testimony and exculpatory statements given
to the State by Robert Hoehn. FKoshn testified before the grand
jury thac appellant had told him (lloehn) about having gone to a
woman's apartment a few days ba2foraz the murder and tha: she lef:c
“passion merks" on -appa2ilant’'s neck. Appellant further alleges
chat the State suporessad statema2nis from Hoehn which contradic:ed
Wis trial testimony and which woulcd have sarved to impeach Hoehn at
trial. ' .
These inportant allesgatioas rescarding the Dykes brothexrs and
Hoehn were treated in a cursory manner by the district courts:

The second portion of Applicant's Sixth Complaint has
merit but dass not amount to prosacutorial misconduct.
Ib. Statemantsg warae =z:"’lna.’nz¥ and shnﬂlﬁ hi![ﬂ heen
d‘]i!ﬂ—"d o mﬂ'ﬁ'ﬂ Attorpay FQ: £rQss .-raminar{nn
purpoasss in the 1978 txial, (The Cour: is assuming the
scatemznts oi the witnesses were given prisr to said
crial). However, the evidence fails to show waether the
statem2ancs wers yil v suspressed by tha prosecutors
or in violation of any court order relating to discovery.
Accordingly, the court cannot, and daclines to, find that
che failure of the prosecutors to deliver such statements
to defease counsel earlier constituces prosecutorial
misconduct.’

Afrer concluding that the statements wera exculpatory and

e

shoulé have bsen deliverad to appeilant, the distrizt couris abused

theiy diseration in feiling to find orosecdutorial nisconmluct. Ths

A1l emphasis is supplied unisss otherwise indicaced.

Thz parsncheczical Is curious since tha2 T
-

T
2 Ivom czand jusy

wawva knowa chat =08t oI the sseiements we
sascizmony a~i, thersfore, wera knswl o the State, axnd wars subjest
22 agpellan:'g pra-txrial discowvery 2oiions.

lal courzs should

=~
=

R
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!

o
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discrict coirts nad alrsady establisheé that discovery orders were
in place. Therefore, as the courts correctly concluded, tha
exculpatory grand jury testimony and impeachment evidence should
have been delivered to appellant. The failure to do so constituted
prosecutorial misconduct. The languag? of Bradv is unequivocal:
*suppression by the prosecution of evidence favorable to an accused
... irrespective of the good faith or bad faith of the vrosecucion*
violated due process. Bxady, 32}.U.s. at 851”153 S.Ct. at 1196-97
{emphasis added). Thez;cf.,o’ré, ,suppression of the exculpatoxry ~3Jc-
statements and testimony of Robert Hoehn and the Dykes brothers
constituted prosecutorial misconduct which remained uncorrecced T
uncil its ravelation during the 1992 trial.
In conclusion, the State's misconduct in this case does noc
consist of a.n isolated incidant or the doing of a police officer,
. but consist; of tha2:da2liberate misconduct by mamdbars of the bar, e
. vapressntiny che Scace, over a fourtean year osriod -- from tha
. ' inicial discovery proceadings in 1977, chrough zhne first txial in
19273 and coatinuing with che coacealment of ths misconduct until
oo - 1992.

The next steo is to determine whether @& tha State's -
misconduct has made it impossible to'guaranCee 2ppellant a fair
trial by aicher depriving appellant of the ability to defend
himself or hy creating a situation where the Stats cannot achieve

a verdict worthy of confidence.

IV. Assessing the Impact of The State's Misconduct

In Kyles v, Whicl=ay, _ U.S.-__ , 115 S.Cr. 1555, the United
States Supreme Court emphasized four aspects of the analysis for
2valuating the impact of 3xradv violations. That 2nalysis is useful
ro ouy evalietiosn of the hnarxm 2rising from the Steate’'s misconduc:
irsz, cizin clay, <tThe Supreme Court amphasizeZ cthec zhs
-—suchszone of materiality of Qrzady violacioas

is noz whethey ths defsndant would mor

o
=ave rerceivad a differsnt wverdict with the v
. g=2ntas ja i-s 3hgange he veocgsivaf a 2

v Zhan noc ) -
dence, pue .
q

T.coxiel,
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confidance. A “reasonable probabili:zv" of a differentc
result is accordingly shown when the Government's
evideanciary suppression “undermines confidence in che
outcome of the trial.” .

Kyles, 115 S.Ct. at 1556, citing Bagley, 473 U.S. at 678, 105 S.Ct.
at 3381. The Supreme Court emphasized that materiality in the
Brady context is not a sufficiency of evidence test:
. A defendant need not demonstrate that after
discounting the inculpatory evidence in_ light of the
undisclosed evidence, there would not have been enough

left to convict. The possibility of an acquittal on a
. cximinalicacharge . does =:pot: jimply --an-> insufficient- --=+-"~=,

evidentiaxy basis to convict. One does not show a R
violation by demonstrating that some of the inculpatory -
evidence should have been excluded, but by showing that ve
h . s -, T -
fid n p et

Kvles, Sle4 U.S. at ___, 115 S.Ct. at 1566 (emphasis in original).

Thirdly, the Court emphasized that once a reviewing couxt has
founc cons:icuciong}_ error there is no ne=d for further harmless
errox review; “a reasonabla probability tha:z. nad tha evidencé baan
disclosed ro the defense, the resull of ths proceeding would have
been differanc, necessaxily enzails tTh2 conclusion cthat che
suppressior must have had ‘'substantial and injurious effect or
influence in determining the jury's verdict.'®" Kvles, 514 U.S. at
__. 115 S.Ct. at 1566 (internal quota:zioas oajtted), citing
Bagl=+. 47} U.S. at §82 (opinion of Blackmun, J.), and at 585
(White, J., concurring in part and concuxring in judgment), and
Srxech: v, Abrahamson., 507 U.S. ___ . 123 L.Ed.2d 351 (1993),
quoting Kotteakaqs v. Unirsd Stares, 328 U.3. 750 (19¢5).

Finally, the Supreme Court stressed that by definition, the
impact of the Brady violations must be assessed in terms of the
Stata‘'s misconduct considered collectivels. Kyles, 51¢ U.S. at
__+ :15 S.Ct. at 1557.

with these principles in mind, the Iimpact of cth2 State's
wisilazions :gon tha integrity of The praceelings aszainst apgellanc
auss 22 assissad. I pause O note thal Ay —OACeXn iz ast with the
eZl2cts of :he.s:e.-:e‘s nisconduct 2a the f‘.rs:.::ial; thaz is noc

azpellant's complain:z. Appellant argues tihazt d2caus2 tkhe State's




11/86/1996 ©09:21 5124953804 JUDGE CHAS F BAIRD PAGE 22

COOK (Concurring/Dissenting Opinion) — 13

misconduct wvas noc-discovered until afigr the passage of fourteen
years, the ill effects of the State's misconduct is jincurable.
Specifically, appellant concends his abilicty to defend himself has
been irreparably harmed by the State's long-silent misconduct. I
must, therefore, assess the ill effects of the State's misconduct
on appellant's abxlity to defend himself againsat the charges raised
at his thixd trial and I must simultaneously assess vhe:her, under

the totality of the circumstances, the State's misconduct has
‘s

1upactcd its _ oun abxlxty .to enoure that thc proceed;nga are

- .

fundamentully faxr.

The State's misconduct was in some instances harmless to
appellanc's ability to defend himself even after the passage of
fouxceen years. For example, the violation of appellant's Sixch
Amendment right to counsel was only harmful insoifar as it shows
that as late as 1952, ,the State was scill willinq to violate the
lawv in the prosecution oi this case. This incident was not shown
to have affected appellant's ability to czfend him;elf. Standing

alona, this incident does not destroy confidence in the verdicc of

cths trial, hut ic is parc of the colleccive acts of misconduct

wniich chip away at that confidence. It evinces at least a caxeless ’

disregard on che part of che State to act within the rule of law
Similarly, cthe Scate's misconduct in failing to reveal its
*understanding* with Edward Jackson in exchange for his testimony
against appellant was of no consecusnce to appellant's apbility to
defend himsnlf because Jackson was not called o testify at
appellant‘s third trial, the trial which is the subject of this
review. Similarly, the State's misconduct regarding Doug Collard's
testimony wes not of an incurable nature. Likewise, the Dykes

brothars' availability and testimony at the third trial allowed

opsllant tre opportunity to corract the State's suppression }é;J

Howev2r, the passage of fourceen y=2ars has had corrosive

effazzs on lioch the Stace's mlsc:ﬂduct rasarding 2oberc Hoshn's

rand ]LZ} cestimony and exc-_pa;ory .Btatea=acs,

aprd :the
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suppression of the information incrimin;t.i.ng Louella Mayfield. The
State‘'s theory has been, and the State continues to presant
evidence that the murder was of the type committed by a stranger
and not by someone who knew the victim. It was the State's
contention that, frustrated by his ; sexual ambivalence and
‘o . impotence, appellant saw the victim naked in her bedroom, broke

into her apartment through the patio door, sexually assaulted and

killed her, and,.imitating a scene from a television movie be had

s

just seen,.sexually .-uti].'at‘e‘gl the victim's body,- cutting and-taking: "

part of her lip and vagina as souvenixs. With this theory, the

Scate removed from suspicion the victim's lover, Jim Mavfield and

N

his daughter, Louella Mayfield, both of whom were well acquainted
with the victim, and placed appellant, presumably a stranger, whose
fingerprints were on the outside of the victim's vatio door. under

suspicion. . 3ut Roberp Hoehn testified beifore tihe grand jury thaat

A

/appellanc had told him orior to the murder that hz had met a girl
x fitting the victim's dascription at the apartment swimming pool and

‘ that she had invited appellant 5 her apartmzn: where thay had

o

engaged in passionata sexual intercourse. Hoehn testified chat
appesllant had "passion marks" on his neck which he claimed he
received from the girl fitcing the victim's description.

Hoehn's sctatements would have explainsd appellant's
fingerprints on the victim's patio door and were potencially \}sty
damaging to the State's theory that this crime was committed by a
" stranger. As the district courts decermined in their findings and

) conclusions, these statements were exculpato_ry and should have bszen

delivered to aopellanc. Aoehn' s testimony before the grand jury

provide_d ‘o.ther exculpatory statements. For example, he testified
«..at appellant had not paid agtention to the televisioa movie which
the State claimed had inflamed appellant and inspirad the viccia's
mutilation. Morsover, various &s3esis of Hcoshn's Iastizsny balsre
the grand jury and his stacesments to the 3Scaz2 contradic:ed
incriminating statements whicn hz rmade curing ezs2lizng's £

trial,

Sfeilye o B W OF - : .'m B U8 ) . o e S
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Hoehn died beifore the revelation of the state's suppression of

his exculpatory and contradictory assertions. But even

posthumously, he was a key witness for the State because Hoehn's

testimony from the first trial was introduced at appellant's third

—

trial Appelluat strongly cbjected to the introduction of Hoehn's
f:zstimony, contending the State's misconduct had robbed appellant
jof the oppoxtunity to effectively cross-examine Hoehn during the

first trial and that the admission of Hoehn's testimony would allow

the .State. to benefit - from its.,'\!ppression-\mtil--after-Hothn's T
£ -

death@ By recreating appellant's activities on the night of the
murder, Hoehn is the sole witness able to place appellant dirxectly
ac the victim's apartment complex at the time of the murder. The
+ importance of this testimony to the State's case is evidenced 'o.y
the fact that during its nine days of jury deliberation, the jury
repaactedly asked fq:.-'-the record of Hoehn's testimony.
Accordingly, appaliant correctly arguss that Hoehn's testiroay
was gained through the fraudulent suppression of Hoehn's statemencs
wnich were unsupporiive of th; State's theory of the case. as
oreviously noted. #oehn’'s testimony was critical for cthe State's
‘case becausc it piraced appellant at the scene of the murder, at the
tim2 of the murder and watching the television movie which the
 Stace allegas inflamed appellant.
The State's misconduct deprived appellant of the opportunity

to investigiate Hozhn's contradictions and of the right to confr-nt

oehn with his own contradictions. El:e admission of priu:
— - - T -

-

testimony civen at a trial during which the State suppressed

exculpatory and contradictory grand jury testimony and statemenzs

mada by the witness is off-nsive to nortions of fundamental _

P

feirness. !t uadermines our system of justice with its guarancass

— I3

that one accused oI a crime may confront the State's witnesses wit

= Ta fact, the trial judge denied appeiiant's raguast =
. inzxoduce roeha's ' grend .dury -teszimony .regarding the “psssion
marka® on anvallant's nack. : : - R

[

&

Kl

.
O
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3
their own contradictory or exculpatory assertions and thereby
clarify thoir statements and perhaos build his owa dafens
For example, in this case, Paula Rngolph. another key witness
for the State, has over the course of fourteen yeaxrs come to
. clarify her initial statements that she saw Jim Mayfield in the
o ’ 4 victim's bedroom on the night of the murder. Rudolph had by the
L third trial refined her. scatement to assert that she assumed, on
o 4 the night of the murder, that the m;h“sﬁcfsau in the victim's
bedroom was Jim Mayfield. s[i.QCQ l’me’m the victim's lover.»uand,:the ~
4/{Z?f ’ State has investigated and‘developed its “halo" theory to explain
why Rudolph saw a white-haired man, like Jim Mayfield and unlike
appellant, in the victim's r 2
it is not necessary to believe appellant would have builc a
successful defense based on evidence which the State suppressed.
The point is tha:.ghé State's suppression of tha2 evicdence until

e

iter Hoeha's death has denied appellant the opportunity to

(1]

investigata, clarify and perhaps impeach 4Hoehn's testimony in the
same manne: as the State has daveloped evidencs like Rudolpn's
:esti‘ohy, through repeacted clarification and investigation.
Eoehn's death priox to the discovery of the State's misconduct has
made it impossible ro assess the full impact of the misconduct on
appellant's ability to defend himself. This weighs against the
Stazs because it makes it impossible to determine whether che taint
" from the Stats's misconduct can ba fully neutralizad and appellant
can be afforded a fair trial. Because of the Stat2's thzory of the
case, the suppressed evidence couls reasonably be taken co put the

Stata's cas: in such a different light as to undermine confidence

't . PR Indeed, according to Hoszhn's own' testimoay and
/G:a:ements, suppressed and otherwisa2, ne fit the State's profile of
©, ths offender better than appzallaat.

ne zurder. It was establiishes chat
Cim MavEfisl:l had whit ad thac appellant's 2air was bleck at
tka =ime ¢f the muxdsr. The Statze introduced exger:t castimony,
Zeveioped over the years, thal because of the incease iighcing ia
wictin's bedroom. waich doudled as 2 sewluz zoom, zoacdizions

such thar dlack hair zzuld hZave appeared waizs o5 screone
ding waare Rudclpih was standing. -

hac she saw a whlte nalresf maa in the
<
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in the verdict. Therefoxe, I agras wiéhy the plurality cthat having
deprived appellant of anv oppozthnity to pursue Hoehn's
contradictory and exculpatory statements, the State cannot now use
this testimony against him.

The State's suppression of the evidénce incriminating Louella
Mayfield also d?pfived appellant of the opportunity to investigate
and develop a potentisl defense. See, Ex parte Mitchell, 853
S.W.2d 1, 5 (Tex.Cr.App. 1993) (§qppressi;5'3I favorable evidence
hampered.defense.counsel's ,?iiitg:to prepare a-defense-which could
have created a reasonable doubt.). For fourteen years the State
suppressed the fact that Louella Mayfield, apparently an
emotionally and mentally unstable, angry, young woman with a motive
for muxder. had been to the victim's apartment complex asking

questions about he!.){kfter‘tourteen years, appellant cannot now
§Qrsue an indeé;ndenc.invesclgacion to develop this potentially
exculpatory evidence: it is virtually impossible, fourteen years
aftzer che fact, to retrace Louella's steps on tha nicht of the
murdar, or to find witnesses who mighc hgve seen Louzlla at or near
the scene of the crime around.the time of the crime or someplace
othar than where she said she was. Appellant cannot now
investigate Jim or Elfrieda Mayfield's whereabouts to test
Louella‘'s alibi. Moreover, potentially exculpatory evidence is
lost forever; for example, the suspicious pants in the trunk of
Louella's car cannot now be tested. See, n. 14, ipfra.

I note again thart it is not that I necessarily believe
appellant would have built a successful defense bassd on che
suppressed evidence. The point is that the State's willful -

misconduct has denied appellant the opportunity to investigate and

develop his case in the same manner as the State has devalopzd its

evidence acainst appellant. The State's misconduct in this
insztance can reasonaply be taksnl to bul iTs case in such a

diffexsac light as to undermire confidence 'in the wverdict,

r2specially wn view of thg State's feilure to present any direct

evicence of appellanc's guilc. . -
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In my view the most pernicious eff:ec; of the Stats's egregiods
misconduct is that by inhibiting the natural development of
appellant's defense, the State pemicced ics own investigation to
be less than thorough. “In allowxng itself to gain a convict:ion
based on fraud the State ignored its own duty to seek the truth
and thereby weakened its own ability to obtain a verdict worthy of
conf.ldencc” There are various examplés of the stace's complacency

toward its duty to search out the truth: Elfriéda Mayfield, Jim's

wife and Loucllq,,n nother uas notgquestioned by-the-State-about- "~

her own, her daughter s or her husband‘'s whereabouts on the night
of che murdar until 1992. This failure was extraordinary since Jim
and Louella Mayfield claimed that they were at home with Elfrieda
on the night of the murder;. not to mention that as the scorned

wife, Elfrieda had her own motives to murder tns victim. The

State's insistence that Doug Collard provides misleading information

is another axample of the complacency anZg illicit maniosulation of

Py

_.{}

lef

)
b 0

/t.he evidence on the part of the State which permeatsd the enctire
r \in;restig;tion of the murdar. Another irragularity Is Ifound in che ) .
‘fact ctnat che medical examiner failed to note in the autopsy
s brotocol whether parts of the victim's lip and vagina had been
! removed. Without explanation for its absenca in his original
notations, -he pathologist now insiscé that the bocy parts were, in
fact, missing. Unfortunately, the autopsy and crime scene
ophotographs are of such a quality that subsequaat pathologists
disagree as to vwhether it can be determined from tham vasther body
parcs are in fact missing. We note that appellant's sscond trial
fell victim to the State’'s complacency during jury deliberations
when the jury found the viccim's sock in the lcg of the victim's
pants after cthe State had argued that appellant had carried off the
souvenir body parcts in the missing sock. The juxy Zead-locked and
2902112nz's sec¢and trial ended in a mistrial. 322, o, I, sypra.
Thesa are only & few exanmples which illustrste the Stace's

la2ss chan thorough, indeed, intentionally misleadiz= :x-astigacion

which was facilizated by its misconducz.  Faving sua;:zssed,
—— » :
’ . - . /4.-'1
N N A - - - n
¥ " i .
7t D s :‘" Pal A
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evidence uniavorable to its theory of Ehg case, tha State was frae
To neglect the weaknesses in its own case and to manipulace the
evidence te support its theory of the offense. Thus, the Scate
suppressed its own incentive to conduct a thorough examination of
the evidence, especially the evidence contrary to its tl;eory of the

case. Afte:r fourteen years, some of the weaknesses in the State's

case are now impossible to correct. And,-as ‘appellant correctly

v
argues, the State's presentation of a weak case based on less than-o,..
‘ DY

P

thorough. investigation .increases the xisk that the State's
misconduct has affected the verdicty{ V;:rdict only weakly
sapported by the evidence is more likély to have been influenced by

the State's wrongful manipulacion of the evidence than a verdict
based on strong direct evidence of guilt. Migchell, 853 S.w.2d at

¢ 5; Brandlay, 781 S.W.2d at B89a.

in suprressing evidence unfavorable to its theory of the case,

_ the Stacte underminad appellanct's ability to defend himself and
undermined 49r its own ability to gain a verdict worcthy of '
confidence. Against the background of an inc¢riminating theory of
events which is weakened at every turn by the State's complacency
toward its truth-finding duty -- a complacency facilitated fn larce

’ part -8y the Stace's suppression of evidence contrary to its theory
AE the casz -- and the deprivation to appellant arising from the
Scate's fourteen years of concealed misconduct, that misconduct can
reasonably Ye taken to put the State's case in such a different

light as o undermine confidence jin the verdicc.

V. The Remedy

Remedies in criminal cases should be narrowly tailoxed to the

injury sufiered and should not unnacessarily infringe on society's
interast in prosecuting criminal' activity. United sStates -,
Mar-ison, 449 U.S. 361, 365, 101 5.Ct. 565, 663 {1931j. To this

2nd it is nicessary to identify and then peucxalize the taint o¢

-

the Staze's misconduct by ctailoring the relief o assurs, if

possidle, 2 fair trial. Id., 449 U.S. at 385, 131 5.Cc. ar §£3.

PO
.

N

i

L 4

8
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The usual remedy for duz process violaéicgns discovered after trial
is reversal of the fravdulently gained conviction and tpon recrial
deny the State the fruits of its transgression. Id.

However, other remedies might be -necessary to neutralize the
taint of the State's misconduct. In some instances, dismisgsal. of
the prosecution 'wich prejudice may be warranted where a defendant
suffers demonstrable prejudice, ‘or the substantial threat thereof,

and where the taint cannot be identified and meutralized by other
e Vel
wmeans. :.In o;h&g;-}!ords.::d{.s:danlguith prejudicezis:appropriate -in -~

3;{?4"’ se

rare cases where it is the only means of adequately protecting an

individual's rights and society's interest in checking abuse .of the TR
State's power. Id.. ‘Fxrve v, State, 897 sS.W.2d 324, 330
(Tax.Cx.App. 1995), citing Phillips v. State, 650 S.W.24 396, 399-

203 (Tex.Cr.App. 1983)."" For example, in Frye. che District

Attorney coatacted and interviewed frye in violation of his Sixth

Amendment :right to counsel. Erys, 897 S.W.2d at 330, citing
Mozrison. “he intarview revealed the defense's theory of the case.

B2c3uss Frvi: demonstrated a substan:ial;thtea: of prajudice arising
from the State's miscondust, i.e., a threat of prsjudice which
eluded precise identification and wiaich could not be nsutralized by -
octher means. wa held dismissal with prejudice was the appropriate
remedy. Id. Similarly, in Morrison., the supre;xxe Court noted the
appropriateness of dismissal as a remedy in cases where State
misconduet of a constitutional dimension leads to permanent, rather

than transitory prejudice, which cannot be purged to assure that a

defendant can effectively defend himself and that he will not be
unfairly coavicted. 449 U.S. at 6s8.

In cthe instant case, the parties argue £or :two entirely
cifferent ramedies. The State argues that no ramedy is required

bacause its transgressions were remedied when appellanc's initial

B The Moxrison Court anticipatad tha:t such egracious
~wiolations of the law waight be committed by “investicative
afficers.” The instant conduct is even mors egrezious becsuss it
was committad by members of thes bar who werzs acting as ofiicers of
-he eourc. Although the most egrecious conduct cccurrad earlier, - R

a5 late a3 1992, the State showad it coniinued williagness to

-~

; ' —istaze the law in the prosecucion =f this case. S
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conviction was reversed and appellant was retried with che
knowledge cof the State's bprior miscdnduc:. Although the trial
courts accepted chis aigument, I believe ;ﬁey missed the poinc; the
relevant question is not whether appellant has knowledge of the
suppressed evidence and the other inscances of misconduct, but
whether aftoex téﬁrteen years of concealment the State's misconduct
can be corrected such that there 1s no pre)udxce or substantial
risk of prejudice to appellant arxsing ftom "the misconduct.

The State‘'s argument gp[undetuined by the retrial record which
reveals that when given the opportunity to show that a fair retrial
-- free of taint from its misconduct -- was possible, the State
instead demonstrated its dependance on some of thé ctainced
evidence, e.g., Hoehn's testimony. Thus, instead of supporting the
State's argamen;,/;he record along with the history of this case
supoorc a conclusion -that the State’'s own misconduct has rcndered
the prosecution incapable of obtaining a wvexdict worchy of
confidence.

—Wich that in mind, I turan to appellant's raquested remedy
- which is diamissal of the prosecution with prejudice. Ths record
‘::d nistory of this case support appellant's contention that the
State's misconduct has destroyed its ability to ensure a fair trial
wogthy of confidence in its result. 1In 1978, appellant was tried
*h;A; convictzd, but as we now know, this conviction was obtained
Ehgough fraud and in violation of the law. App=llan:'s secand
trial resulted in » mistrial due to a hung jury The conviction in
this case came afteq “nine day:)of juty delxberatxoq and was gained
in large part through Hoehn's tescxmony which was clearly a due
process vio'ation since that testimony occurred while the State was
vaT suppres:ing Hoekhn's exculpatory and contradictory statements in
violation oI 8radv.

Appeilinz has produced & record showing actial prejudice, in

PR

[

ne form oi Yozhn's prior testimony,” and a continuing thr=a: of

sutbstantial prejudica arising from the State's &misconduct in that

i« yobped app=llant of the opporiunity to inves:;:ate ans confron:
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to embarrassment, expense and ordeal and compelling him
to live in a continuing state of anxiety and insecurity,
as well as enhancing the possibility that even though
innocent he may be found guilty.

In the instant case, the State's misconduct has ripened with
the passage of years into a situation where the State cannot
demonstrate that a fair trial, free of tlie-taint of its misconduct,

will ever be possible. q,nder 'r.hese circumstances appellénb.{,s
'y .o

retrial serves no purpose but to subject him to continuing mental}g
emotional and financial hardships. Retrial under tbe‘s:é
circumstances ':would violate the most fundamental -and compellmg -
notions of fundamental fairness essential to the rule of law
embodied in both the,Texas Constitution and the United Statas
Constitutjion. Having irreparably crippled appellant‘s ability to
dsfend himself, and its own ability to uncover tha truth, I do not

believa ths State should be permitted to abuse its power dy again

forcing -app2llant to defend hims2li against th2se accusactions.

]

uch abusz2 «f State power is precisaly what our Iadsral and stats

coanstituzional rule af law. in general. and du2 process and due

surs2 oif law, in particular, were intended to prohibig.

O

VI. CONCLUSION

In ligat of the facts of this case, the usual remedy of
reversal anc¢ retrial is inadequate to fully remova the' taint of the
State's miscoaduct. Under my understanding of due process
orinciples and apopropriately fashionsd remedies, I would nold the
due proczss and due course of .law Vc-:glauses prohibit retrial when

prosecutorial misconduct so taints the truth-finding process .that - .

it renders . subsequent fair trial on the same charges impossible.

[7)

sa, Movrigen., 449 U.S. at 365. 101 S.Ct. at 658; Sxva, 897 5.%.24
judgment of tke itrial

i -

st 330. Accordingly, I would reverse the
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court and remand the case to ‘that court to esater an order
discharging appellant and precluding any future pxssacution for the
same offence.

BAIRD, Judge

Overstreet. J., joins this opinion.

(Delivered November 6, 1996) e
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