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Appellant was indicted for the offense of a capital murder 

alleged to have been c d t t e d  in Smith County in June of 1977. 

See. Tex. Penal Code Ann. 5 19.03. In 1978. appellant was 

convicted of the alleged offense and sentenced to death. We .. . - .. . 
affirmed. m k  V .  w. 741 S.W.2d 92'8 7 (TOc.Cr.hpp. 1987) . 

' /' 
H w c v u ,  the United,. StaFeq, Sipreme Couft . vacated our. judgwnt . a d  -:.-.-., .c 

i .. q. . .  - 
remanded th.-: case to thia Court. Cook. 488 U.S. 807, 109 

c 

s.c:. 39 (1388) . On remand, we reversed the judgment of the trial . i ; 

courc. m!-v.w. 821 S.H.2d 600 (Tex.Cr.App. 1991). In 1992, - 
appellant uas re-cried but a mistrial Was declared when the jury 

failr~ co reach a verdicc afcer fiva days of sequrszered 

d2liberacicns:' II?' l?94, appellant was tried again.: The third 

trial rescl:ed in a conviction and cho jury affiraacively answered 

t l la  two pz:..ishmeni issues subnitced under Cex. Code Grin. ?roc. 
. > 

;Ian. ar t .  3 1.0711. j 3 ( 5 )  . A ? ? = l l a i ~ t  w a s  sentenced co aearn. a.. 
st 5 3 t g ) .  The plurality sustains appellant's third and fourth 

poinzs of error and reinands the case to the crial court. For the - 

following ::easons; I concur in the decision co sustain those 

i ?oin:s, bcz I dissent to the decision to remand the cast. 

I. Introduction 

I n  his third and fourth points of error appellant contends the 

due orocess clause of the United States Constitution and the due 

course of I r w  provision of the Texas Constitution were offended by 

his rttrial. Appellant argues that under the facts of his case, a 

fair = r i a l  is imgzssiblc after EourCeen years of sr;garessed 

';'-- -,.- jury :,as deadlocked six to six or! chs charqe of 
' = a p i = a l  r:irdar, ar.5 six to six on the lasser inclcdrd o f f e n s e  aE 
-....-a- 
.,..A- --- . . . 

:he ehird trial occxrred in Willianson Csunc;. S-J~R r ----- =k;:gz 05 -;s;I'fe by ths = r i a i  judge. Phs first a:& sezozc - xsra =~1du=rr5 in Saiz? touzty. . ,. . . . . 



COOK (~oncilrring/DFssenting Opinion) . 

prosecutorial misconduct and that reiri,al would off $ad the nost 

basic undcrscancilng of fundamental fairness. Apprllanc raised 

these arguments in a pra-trial habeas corpus petition p i o r  to his 

second and turd trials. The 26th Diutriet Court (third trial) did 

not,conducc habeas corpus hearings but adopted the findings of fact 
. . 

and conclusions of law of the 241st District Court (second trial). 

Both courts denied the requested relief.' 
- . -  

This case presents a question of f i r k ~  . impression, namely 
/ I' 

whether p,-o.acutorial., ~sconduct , , vgni f  i ed  by the : psrug*,?. of -..:-. - . ,. &-'A- --.- ,X'r . C . .  . -  
fourteen years and the death of a key witness, can so degrade the LL . - - . . 
normal workings of justice that a fair trial becones izpossible. . lii 
and thus, retrial is forbidden under double jcopady and due 

ptocs s s  principles.' Parts 11 and rIr  and I V  of chis opinion will 

review thv Scace's nisconduct, assess ' i C S  ill effects co 'sth 

ap?ej.lantn 1 ability. c.0 ppres=r?t a defense end to che Strcr's ability 

i3 prosecu:e a trial resulting in a verdict  worthy of =ontiden==. 

Par: V will  address the apprlpriace remedy. 

' appellant appealed the 26th Diszrict Courz's denial of 
relief. The Cocrt o f  Appeals upheld =he :rial !r;5go- ir. an 
unpubl ishe11 opinion. Afcer appellafit had Seen tried s-5 sentenced 
to death, chls Court dismissed appellant ' c  psticion tor 
discretiontry review withouc opinion on Herch 5.  1995.  .- 

i , 6 2 0  S .W.2d 134, 138 (?ex.Cr.&p. In v .  StALf 
1981). Durcough contended that his third trial was barred by the 
doctrine of double jeopardy becacse of willfol pr~sccutorial 
misconduct that occurred during che second trial of this case. 
Durrough c!.aimd. chaz ac the secorrd trial the proseclrci=z failed to 
disclose IavoraSle evidence regarding deals wich accoaplice 
wi:r.esses cnade in exchange for ch=ir :cstia?ny and ar;orr! :ha; the 
willEul or:~secutorial misconduct barred any future prosccaiion for 
:his o f e n s e .  :*;a rtjecceS the r??=llant's coxsencisn that :hc 
il!,+c=d m:a=on5-~=c ?as aione r 'xr zo fut;:lzr ;r~setucl~n. -. -.,W3\.S.- . - --, r:)gellaac93 cantear,ions L ~ S  distinzi i r ~ z  c?.zi+ raise& in . k?pcLlai;t does noc argzz :hat recricl is 5rrttc acrrly, 
j~csuse of :he I;=ce's nlocazCucc. ?.??el>cnz a m = +  ::-.z= -n<c= :h+ 
sarci=clar =lrcc;~.s=aaers of :ti9 cese. the 3 n s e c u z i o ~ ' s  ~ I S C O R ~ J C =  
>,as ;;.a& a fair t r i a l  i?;.?~ssiSle r a t  that S+causr a ftir :rial is 
; , ? a s e l j l e  due grateas jxi?.cipl=s req~irr iisaissal tf t>e charges . 
as=ir.s= ?.A:.:. 
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I f .  The Constitutional 4016 qf the Prosecutor 

At th4: beginning, it is ir.?ortant co review t : ? ~  Statels 

constitutiorrally imposed duty to investigate and pKQ6eCUte criminal 

charges with fairness. 

Due prmess obliges the State to disclose exculpatory evidence 

to one accused of a crime. This obligation originates in early 

20th century strictures against misrepresentation by members of the 

bar and is most prominently associated w i t h  the United States 
' /' 

Stipreme Court's decision i q v  v , 373 U.S.  83. 86,  83' .'.-.s>x . . - - 
s.ct. 1194. 1196 (1963) (relying an Hoontv v .  Walohan. 294 U.S. - .  - - . c 

103. 112, 55 S . C e .  340, 342 (193s). and pvl r  v .  '&maas, 317 U.S. - r -  

suppression by the prosecution of evidence favorable to an accused 

upon request violates due process where the evidsnce is material 

either co g11i1c or to punishment, i r respect ive  of the g o d  faith or 

bad faich of the grosecutian." 3.. 373 U.S. ac 87 .  a3 S.CC. a: 

S . C ; .  2562, 2557-68 (1972). The rncionales underlying this-legal 

obligatioa Ire basic co our flotio>s of juscice: 

such clisclosure will sexve to justify trust in the 
prosecutor .as "the representa~ive . . . of a sovereignty 
... whose interest ... in a criminal prosecution is not 
that it shall win a case, but that justice shall be 
done. * W P ~  v .  U&-d w, 295 U . S .  7 8 .  89, - 55 
s.Cc. 529, 633. 79 L.Ed. 1314 (19351. And ic will tend 
to preserve the criminal trFa1. as distinct fro= t h e  
prosecucorls private deliber~~ions. as the chosen forum 
for ascertaining the truth i k u t  criminal accusations. 
~ e r :  RQSP V .  c w ,  470 U.S.  573. 5 7 7 - t a .  106 s.ct. 3101. 
3105-3106,' 92 L.Ed.2d 460 (1986) ; B r c . 9  v .  T e w ,  381 
U.S. 532, 540, 85 S.Ct. 1628. 1631, 14  L.Ed.24 543 
(1965) ; V ~ t a t e s  V .  LPW. 468 U.S .  , 8 9 7 ,  900-901, 104 
S.Cc. 3405, 3409, 82 L.Ed.2a 677 (1984) (recw~izing 
general goal of establishing 'procedures under which 
criminal defendants are 'acq2it ted or convicted on the 
basis of all the evidence which exposes the truchl-) 
(quoci:~g P.ldet;nan V .  U-, 39c U . S .  1 5 5 ,  175, 89 
S.Cc. 961, 967, 22 L.Ed.2d 175 (1969)). The prudeace of 
the careful prosecutor shsuld not therefore b+ 
discouraged. 

In shcrc. under =he rule of law, i c  is profe~ablc tha: the 

f=s=c err o:i ch t  side of caucioa z k r !  vii? irs case rhroc,-5 abuee of 



its power. This ptincigle is derived ,from the zotion thec the 

prosecutor represents a government whose power to govern. is dafi~ed 

by its constitutional obligation to govern with fairness. This is 

one of the few protections which citizens have against 

prorecutorial abuse of tha state's resources. 

To thjs end, in -s v .  m, 427 U.S. 97, 96 S.Ct. 

2392 (1976!, it became clear that even a defendant's failure to 
- .  . 

request favorable evidence did not lea& 'the ' Stdce free of a11 
' /. - - 

obligatiop. to &sclose u c ~ l ~ t o r y  evidence -r; In. -- ' >>-:- 
A- -. - 

u, 473 U.S. 667, 105 S.Ct. 3375 11985). the Supreme Court k . ~  
' . Y "  disavowed any distinction between exculpatory 2nd irnpeachcaant 

evidence fcr &a& purposes, and held chac regardless of request, - - 
favorable evidence is material, and constitutionai error results 

from its scparession by the government " i f  there is a reasonable 

probability that, had ih+ evidence been disclosea to the defense,' 

the result ,f the proccedicg would have beea differsnt .' id.. 4 7 3  

U.S .  a t  692. 105 S . C t .  a= 3383 (opinion oi 3lackcun. 5 . )  and 573 

U . S .  at 6 8 5 .  105 S.C:. c: 3385 iwti:e, J.. con=urring in part and 

concurring ir: judgment) . b. 31homaS V .  S-, . a 4 1  S.W.2d 

399. 402 (Tt?:<.Cr..9pp. 1992). And recently, in u, 515 U.S. , 
115 S.Ct, .  1 5 5 5 .  the Supreme Court reaffirorcj iht lcw's demand for 

fairness to a criminal defendan;. extending rhs prosecutor's 

responsibility to aterial information within rhe poltce'e 

knowledge. ' 
Of course, the principle of due process is senera1 and 

requires fundamental fairness by the State in all aE its dealing3 - 

with Chose accused of crimes. The Scate, for exr~ple, has a duty 

to seek the i W t h  in iis investigacion of crimes, and where its 

invcscigazi.;e grocedures are so iaproper that they undernine 

confidence 5 n  the verdict, che acccsed's r i ~ h t  to due grocess has 

Ti:= ?jlice Z I ~ S C O ~ ~ U C C  in Y* is scr ik i :+ :~  siaisr to 
zkas of =h$ Scate in tbc case at bar. *.;51C 5 .S .  a= CS3-595 ,  
;I5 S . C = .  5 5 5 5 - 6 5 .  Tk? aiscsn"-t= in trr case rt 5s care 
+?retfocs i;:safar as 3: wes pcr,+cra=ed by ne&ars of ;he bs:, ac . . - - 
:i~.:.ts ic =a:=radicct3n 51 the bekeszs of ::?a poli=*, pa5 in 'llet,nnc ':.- 1 .  

. 

$isr=gari ~ 3 ' .  lcl, ~ z d  .:kt n i s c s ~ ~ ~ = c  * A s  .=or.=trl=& fs= , z ~ r e  ...?.:..: , '  

Zocrr.q!:r. ynnzs. ~, '. 
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been violated. Wv._6alifornfa. 39.4 U.S. 440, 89 S.Ct. 1127 

(1969) (eyewitness was ef feccively told chat defendant commlcted 

the crime); V -  u. a47 F.2d 211, 218 (5th Cir. 1988) 

(defendant identified in a &er that suggested whom the witness 

should identify) ; E x - F ,  781 S.W.2d 886 (Tex.Cr.App. 

1989) m. &&do 498 U . S .  817, 111 S.Ct .  61 (1990) (egregious 
1 

misconduct hy the police in the investigation of a capital murder) . 
-i - 

Due process is likewise violated vhere tlfe State contrives a 
/,. 

conviction .;.thrqugh the.pretenae. of. a trial which i n  truth--is but ...yt>cc 
i.*- -'?.' . 

used as a m a n s  of depriving a defendant of liberty ....- w, 5 . - 
29'. U.S. a t  112.. 55 S.Ct. at 342 (State's use of perjured . . -  - .  

testimony). And, due process is offended where the State fails to - - 
. . 

correct unsolicited perjury. v. 1 l l . m ~ ~ ~ .  360 U.S. 264. 269, 

79 S.CC. 1173, 1177 (19591. Furthermore, where the State's 

conviction is b a ~ e d , ~ i n  parc upon che incroduccion of a coerced . b 

confession, a d+fer.dan:'s r ighc  to due proccss i s  clearly violaced, 

uars v . xi-. 355 U.S. 5 3 4 ,  81 S . C t .  735 (1961). and where 

che State cnr,ceals .s nattrial witness whose testimony is shown.to 

creace a r=;tsonable doubt of guilt that did not otherwise e x i s t .  

there is also a deprivation of due process. -rt v. ES-, - 

574 F.2d 313 (5th Cir. 1981) . 

uoreovrr. it ,should be noted that entire amendments to the 

federal and state cons:itucions were provided to ensure that the 

prosecuting agent of c5e government behaves wich fairness toward 

all those accused of crimes, i-e., the right to counsel, che right 

to confront accusers, the righc to public trials. the right to a 

speedy trial and the right 'against double jeopardy. The principles 

embodied in these amendments provide further guidance for what 

fundamental fairness requites and where these principles are 

violaced wi:h some deleterious effect co the accused. &.ie process 

:?ls noc j e t ?  maii;l;aic=i. This Is che racia-ralr undezlyizg ihc 

rapllcacion of several federal constitutional prin=i?lts to che 

n:cs of the various scare governments chrough t h t  Pi?e Process 
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I 

Clause of the Fourceench hendment CO the United States 

.Constitution. 

With these principles in mind. I will review the State's 

misconduct on appellant *s rights and socfety'~ rights under the 

rule of constitutional order and on the State's ability to obtain 

A verdict worthy of confidence. 

111. The  state*^ XiSe-~pduct - 

,',. 

;i an: becembar 6 ,  1993, prior to his third trial, .appellant fiiad '..:.::. 
A- -. . . - 

a pre-trial habeas corpus petition arguing that due process and =.- 
L C  
. i. 

double je3pardy principles in both cht ftd=ral and state . - 
constitutions baxred his retrial because prosecucorial misconduct - - 
had denied him the  abilicy to ef fcctively defend hiaself. Adopting 

chz findiqrs of fact ar.d cor~clcsions 0: law of c:?* 241s: District 

Cosrt (Smith County).,., which had ectertained similar arguments in a 

pre-trial > a h a s  corpus petition prior to app5ll~c~'s sacond trial 

ic 1992, :ks 25th DistricC Court (!+illiansoa CounZy) Ctcizd relief. 

!.lhile habe.1~ ficdinas are n 3 c  3inding. where su??orcerl by the 

record, they should bz accepted by chis Court. -, 

853 S.W.2d 4 7 6 ,  485-486 (Tex.Cr.Ap?. 19931. and - a - .  
781 S.W.2d 336, 887 (Tcx.Cr.Rpp. 1989). exccpC &ere chtra has been 

, ao abuse cE discretion. .9dans. 7 6 8  S.tl .2d 201. 288 

(T*x.Cr.Apg. 1989) .' 
The trial courcs' findings es~ablish nur;ltrOus undisputed acts 

of misconduct by the smith County District Attorney's office.' 

According to the district court-S, the State SUppresssd evidence 

relating to Louella myfield, the sixteen-year-old daughter of Jim 

Mayfield. Jim nayfield was DeAt? of t h e  Library a= a local 

?he state d o ~ s  not specifically challenpe appellant16 
:=czuaL al:=gatio-s 0: iniscon.'cc:. In4sed. eke S=C=~'S ~ r i e :  
~ s G + = ~ B :  '7h3 a3lella:s a==zra:rly s=€ft& Z2.s js;:~ 3f 

z rse .  Any rrrar 0: onission will Sf clarified riz3iz =he cgc=ext 
9' tke Stice's ~rief: 

?:a. the onset we note =he e ~ t e g i o ~ s  ac=s 05 -iscsn&== 
HE:= =a;~nic=~d h1m.ast :renty years rso. io2S jtfora zhe Wons:.ble 

( ~ a c k  Skee2, Jr., tpe current Crizinci District A==arzr:/ of Saith 
Z ~ c a z y .  wac elac=ec :o o'fice. ' 
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university. He and the victim were' i,nvolved in an adulterous 

relationthrp which had been exposed in a public scandal days befor? 

che victimls murder. The affair had cost Jim Mayfield his career. 

Shortly before the viCtim'i8 Imuder, L0uella Hayfield had 

death threats directly and indirectly ri the victim, and, shortly 

kehxg the victim's murder, Louella had gone to the victimas 

apartment complex, impersanating a police officer purporting to - -. 
invcstigatc a murder involving Jim myfield. ahd the victim, and 

/ / 

asking .questions regar+?~.t+.~v&ctim. . The district- courts. also ' '1 ;,,, 
r- - 

, found that tha State knew and suppressed evidence that Louella r*.s 

believed by at least one police officer, wha knew her aersonally. Y +  

to be mentally and emotionally unscable and a pathological liar.$ 
- .  

The district courts found chat the State. though in possessian of 

cb.fs infomation and despite discovery daring to 1977. did nor 

disclose this excqlpatory c-gidence to appellant until 1991, 

fourteen ypars after the alleged of fensc. Indeed, ti..= district 

courts fou!:& that while in possession of chis infor;~at:on, the I 
Stato iniorntd the itlitla1 trial judge and appellant c h a ~  there etas 

I 

'no excu1pa;o:y evidence. The disccict courts concluded thac the 

Stace's condccc constituted prosecutorial misconduct. 

According to the districc courzs, Doug Collard, a Eingerprinc 

investigatcr with the Tyler Polica Department, had lifccd latent 

fingerprints, later matched to appellant, from che oscside of the 

victim's pi:cio door. The distric: courts found chat on each 

occasion that Collard testified before the grand jury and at 

appellant *s first crial, he had expressed the misleading opinion 

chat the ti.ngerprincs had been placed on the patio door s i x  to 

twelve hours immediately preczding their discovery. According to 

the courcs findings, Collard had repeatedly inforn~d che State. 

3rior to tc.;;ifying, that he.aid n5t want to testify as io -,he age 

? Lyjella Mxdfield uas enrolled in a Tyltr Police 
3e?crcm~nt rcoucing program, zhe Law Enforccmenc 3 ~ 3 2 ~ r e r  Scoucs. -. ;-ilase ir! tt.: 3rozram wore dis:ll'.cci*~e uniforms Lnl gar=;cipated in 
?roqrarns d=.;i@nod to tzac:! rhea pubiic s a f ~ t y  an6 fazlliar:zc cktm 
~ i c h  police p:oc:dures. It was through chis procjrw chat officers ==(;..= c=, kn0.i. Louelle was :rocbled and a aathslogtcal liar. x =  , 
...;*a 5 3  her 8;oc: uni fc s .  tha: >cell% cox?dr?~t=d h+: i:v;ves=:ya::sn. 
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of the prints because there was no sci,+ntific b a s i s  for such a 

conclusion. Coilard met sustained resis:ance from the district 

attorney arad yielded to the district attorney's insistence that  

, Collard testify about the age of the ffngerprint* when the State 

assured him that it would give him the opportunity to qualify his 

opinion before the jury. . ~ u t ,  according to the district courtsD 

findings, the State did not allow Collard to clarify his ~estimony. 
. . .  - 

  he district courts concluded that the dio<flct -attorney intended 
/',. . 

to, +.probably did, : mispad t h e  grand jury, i the, trial..court. md 
1- -4. . 

the jury with its presentation of Collard's testimony and that the ,=.- ' c 

misrepresentation was critical because it placed appellant ac the ' i" 

aparcrnenc at the time of che vicclk*s death. The district couzcs - - 
concluded that the state's insistence that Collard provide 

misleading :escinony 2nd the Scate's failure to brLns out the truth 

during discovery or .in court, as Collard requested. conscitured 

prosecu~ozial miscoaducc. 

The di;~ricc courts also found prosorzioria!. aisconCuct in :he 
... . 

failure of 1-he Scact to disclose to cht defc2se. c?.e cocrc, anc! ;he 

and Edward 'Shyster' Jackson in exchange for his cestinsny .- 

regarding .)ppellanc's allaged jail house coafession. While . 
acknowledging the possibility chat there could have been a 

breakdown in co~unications within che district c=torneyts office, 

the district coarts concluded that such a r;risundtrs:anding did 33: 

juscify the Scacems denial of such an .agreebenc and che State's 

forceful a-umenc to the jury, dramac ically and emghat ically 

asserting t.hirt no such - 'deal' exisced. The district courts 

concluded thac the State's failure co disclose the Pact that 

Jacksonls :es;jimzy was in exchange for lenie~cy constitxzed 

' ?rosecucori.tl nisconaucc. 

3: c??el!.an; 1 ir rfcht :3 counsel i a  iby of 2392- Okcr. cp?=llan; xas 

..-- - ,,\:rn=d r-a .:ha S n i c S  Counry ;ail to a u r i t  his ro-cczc zri~l. :kt 
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informed of appellant's arrival. when appell&r?t arrived, the 

prosecutor, knowing appellant was' represented by counsel, 

immediately wenc to visit appellant yithouc the knowledge o+ 

consent of appellantas counsel. The district courts found the 

prosecutor w e n t  with the intent to speak 14th appellant and did 

approach and atf'empt to speak with appellant at the jail. (The 

nature of their conversation .is not completely clear from the 
- .  

' record.) The district courts found that-cha.:state1s conduct was 

iqroper an3 li.guided but mvlt&i bad motive or evil -sem and ...?.>* 
A-',. ~ 7 , -  

asserting that *if (defense counoal] can forgive (the prosecutor], -. . = 
so should :he court.' The district courts concluded that the . - .  . - 
Statee$ conducc did not rise to the level of prosecucorial 

misconduct or in the alternacive, chac if the conduct'rose to the 

level of ?rosecutaria1 misconduct, *it had no effect on the 1978 

trial. - fht! legal stpndard employed "co forgive" =he Scote's clear 
' 

misconduct ;s unknovn; che em~loyment of this scaziard is an abuse 

or' che triirl courts' discrecion. Therefore. Ch5 trial courcse 

alternative. more legal, conclusion that ' the Stace8s conduct 

constituted misconduct should be adopted. I will deicr to the 

crial courts1 conclusion that the misconduct was harmless, though 

such a conclusion is suspecc in view of Che fact that the full 

extenc of the conversation is unclear and that the trial judge 

indicates i t .  might have been assessing only che h a m  to Appellant's 

initial t t i a l  in 1979; such an assessment is irrelevant to the 

issue raised. 

Appellant also alleged in his habeas writ that the State 

suppressed exculpscory scacements m d e  by Randy Dykes and Rodney 

Dykes. The Tyler Police Department possessed Randy Dykes' sworn 

stactm=nt. daced Augusc 3, 1977. in which R&-dy scated chac 

appellant h,td told him (Randy) that he (appellant) had m e t  a woman 

a i - - i . . -  .-,,,..* L!:= victim's dascri?=ion 2: t?.e 3301 ar-d k s l  gonz, c33n ho,r 

invization. to her spartzenc where they had sexual interzourse and 

she :?ad l t t  t =passioa marks'. on his neck. Oa trz$5r,r 3 ,  2 9 7 7 ,  



Randy Dykes c e s c i t i e d  t~ t h e s e  Sam+ fdct :s  b e f o r e  che Smith, C ~ u r . t y  

Grand J u r y .  

Appel lant  f u r t h e r  a l l e g e d  t h a t  t h e  S t a t e  a l s o  suppressed  

Rodney Dykes' October  3, 1977,' grand jury t e s t i m o n y  i n  which h e  

asscrttd t h a t  a p p e l l a n t  t o l d  h i m  (Rodney) a few days  b e f o r e  the  

murder t h a t  he ( a p p e l l a n t )  had been CO a woman's apartment and t h a t  

she  had  kinsed him p a s s i o n a t e l y  and l e f t  ' pass ion  marksn on h i s  - - .  

neck. Rodney t e s t i f i e d  t h a t  a p p e l l a n t  d id"i 'n  ' f a c t  have marks on 
' /. 

' - 
h i s  neck.. , . ..- . . ,- ,- . . .  ...-.. -. -. .F7,, &._ . '_ 

Appel lan t  8 1 ~ 0  alleged t h a t '  t h e  State had a l s o  suppressed  

excu lpa to ry  grand j u r y  t e s t i m o n y  and e x c u l p a t o r y  s t a t e n e n t s  g iven  - 
t o  t h e  S t a t e  by ~ o b e i c  Woehn. Eoochn c e s c i f i e d  b e f o r e  t h e  grand - 
ju ry  c h a t  iippcllanc had cold him (Ifoehn) about having gone t o  a 

woman's apzrcmenc a few d a y s  beforc t h e  murder and th3: s h e  l c f i  

' pass ion  ncrksn on , a p p e l l a n t ' s  nP=k. A p p e l l a n t  f u r r h ~ r  a l l e ~ e s  

:bat t h e  S:I:= sup?ressz5  s=a ie1~2nZs  from 3 e h n  uhich contradi=:ed 

his trial tt:stimon.j and which c o c l d  hevo s f t ~ ~ c i  tl) fn?each Hoehn a: 

t r i a l .  

These  inporcanc a l l 2 g a t i o a s  r t z a r d i q y  the Dykes b r o r h e r s  and 

Xoehn were t r e a t e d  i n  a c u r s o r y  manner by che  d i s c z i c c  c o c r t s :  , - 

The second p o r t i o n  o f  A p p l i c a n t ' s  S i x t h  Conp1air.r has 
m e r i t  but d o e s  no= amounc t o  pros+cu:or ia l  misconduct.  
m- S i u - r l t s  w-r -  and have hean 
U-cd-b I )  - r f a r c r o s s  avmi "3' i 

Q U ~ X K S S S  (The Courc i s  assuming che  
s c a c e n r n t s  o f  t h e  w i t n e s s e s  i r e re  g i v e n  p r l a r  t o  s a i d  
a  . However, t h e  evident$ fails to  show u h e t h e r  t h e  
s t a t e n ? n c s  were m v  s u 3 p r e s s e d  by c h r  p r o s e c u t o r s  
o r  i n  v i o l a t i o n  of any  courc  o r d e r  r e l a t i n g  t o  discovery.  
~ccorCLngly,  t h e  courc  cannot .  a n d  d e c l i n e s  t o .  fir?d t h a t  
cha f a i l u r e  o f  the  p r o s e c u t o r s  t o  d e l i v e r  such s t a c e ~ . e n t s  
c o  defense  . counse l  e a r l i e r  c o n s t  i t u c e s  p r o s e c u t o r i a l  
misconJucc .' 
A f t e r  concluding t h a t  t h e  s c a i e m e n t s  Her+ t x c u l p a c o r y  and 

should have Seen d e l i v e r e d  CO a??elLsnC, thc district cTLr=s abused 
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district co.lrts had already escablishod that discovery orders we:= 

in place. Therefore, as the c3urts correctly concluded, t h e  

exculpatory grand jury testimony and impeachment evidence should 

have been delivered to appellant. The failure to d0 so constituted 

prosecutorinl misconduct. The language of Btadv is 'unequivocal : 

'suppressiolt by the prosecution of evidence favorable to an accused 

. . . -t ive of the ofaith badfaith the 
- * _  

violated due process. Bxa&, 373 U.S. ac 87;'-183 S . C t .  at 1196-97 
' 8. 

(emphasis added) . ~hez;efdr&, suppressioa of the exculpatory :.>;>< 
C. . _ 
- .  statements and testimony of Robert HOC~II and the Dykes brothers ., 

constituted pr~~ecutorial misconduct which remained uncorrected . r "  

uncil its rx?velation during the 1992 trial. - - 
In con:lusion, the State's misconduct in this case doe+ not 

cansi.sc of an isolated incidsnt or the doing OE a police officer. 

b u ~  consist; of :ha:djLiSerace misconduct by ma&ers of the bar. 

.-.- --?tgs=nci?i; i h 2  ~cace. over a fouzceen ycar ~ ; . i o d  - -  from ~.h.e 

inicial dis::overy proceedings in 1977. chrough z?".' f i r s =  =rial in 

1973 and c~?cinulns i*I:h the concealment of thi niscos5ucc until 

1992. 

The ac:xt step is to decerxine whether d tho Stact's .- 

nisconduct has made it impossible :o guarantee eppellant a Lair 

trial by eicher depri<,-ing appellant of the aSilicy to dofend 

himself or hy creating a situation where the Scace cannoc achieve 

v e r d : ~ ;  warthy of coafidence. 

I V .  Assessing the Impact of The State's Nlsconduct 

In fiy.Lcs v. W h & L d  -. ' -  U . S . .  . 115 S . C t .  1555 ,  the United 

S:ate,s Supr.:me Court esphasired four aspeccs of the  analysis for 

ir::i?lc?.=ing :he inpact of violations. That analysis is cseful 

-9 9-r c-,alcccj.afi of c:-.t ham erisi-5 from :he S = = r + l ~  T.:SCG~&J~:. 

is wh=;h=- :kt defezdenr xould nore liktly zhaz  na; . ~ kavc rpceivad o elf f ereni -4p.riiCt with :he e~662:.~=, , , , 3 i r s  -5-0 h- " P C C ~ V ~ * _  a f a i r - ~ v ~ ~ ~ . .  . .  .. . 
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u n d u m  as a t r u  r r ~ a i n d - ~ t h r t h . ,  pf ww. A 'reasonable pr3babili:y" of a dif,'erenc 
result is accordingly shown when :he Government's 
evidenciary suppression wundrtmincs confidence in the 
ouccome of the trial: 

m, 115 S.Ct.  at 1556, citing 473 U.9- at 678, 105 S.Ct. 

at 3381. The Supreme Court emphasized that meteriality in the 

RXA& context not a sufficiency of evidence test: 

... A defendant need not demonstrate that after 
discounting the inculpatory evidence.. in, light of the 
undisclosed evidence, there w u l d  not have been enough 
left co convict. The poss,ibility of an a ~ ~ u i t t a l  on a 

, criminalarcharge -. dper 3- not; irnply -.a * kufficfent- - -r--'..'. -, 

widantiuy basis tc+ convict. One docs not show a -.+.- . 

violazion by demonstrating that mane of the inculpatory - .  - - 
evidence should have been excluded, bu: by shoving that E 

che fi-r e v i d e n c L c a u l d v  L be takcn to s ~ f  . r -  

- - 
W. 514 U.S. ac -, 115 Sect. at 1566 (emphasis in original]. 

Third!y. the Court emphasized chac once a reviewing court has 

found cons.:itutional error cherc is no need for furcher harmless 
. . 

error review; "a reas~nabl+ grobabllity tha:. had tho evideace been 

disclosed ro the defense, cht rsscli of :he proceeding would have 

been differ=nt. necessarily enzails ihe conclusion chat =he, 

suppressior. musc have had nsubstz;7tial azd injurious effect or 

influence in determining the jury's verdict. " u, 514 U.S. at 

-, 115 S.Ct. at 1566 (internal quo:a=ions -it:o,d). cicing 

w. 4 7 1  U . S .  at 682  (opinion of BlacZrnun, J . ) ,  and ar 685 

(white, J.. concurring in parc and concufring in judgneni) , and 

w r : - z  % I .  -, 507 U . S .  - , 123 L.Sd.2d 353 (1993). 

quoting m-dr-d q w .  328 U . S .  750  ( 1 9 6 5 ) .  

Finally. the Supreme Court stressed chat by definition, the 

impacc of the violacions must be assessed in terms of the 

Scats's misconduct considered collectively. Kvle?r. 51< U.S. at 

- , 115 S . C C .  a= 1 5 5 7 .  

';.:ith these principles i n  mizd, the inpcc: of ;hr Srate's 

..; , - , - . . - - a n s  .: :son =$.= j>iefri-,y 3 5  ;?.c sroc~-ofi:is azai?;ss a??cllanc 

?US: == ass.:sstd. I ?ase ca note =%it my =3nCt=- ia a$: with  :he 

cf f rc=s  of =he Srert's ciscscduci. $3 th2 first E=:L~; 3ba: is n3; 
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misconduct was not discovered until afce,r the passage of fourteen 

years, cha ill efftccs of the State's misconduct is incurable. 

Specifically, appellant concends his ability to defend himself has 

been irreparably harmed by the'State8s long-silent misconduct. I 

must, therefore, assess the ill effects of the State's misconduct 

on appellant's ability to defend himself against 'the charges raised 

at his third trial and I must 6imultaneously assess whether, under - - -  _ . 

the totality of the circumseances, the ~tafe's" inisconduct has 
' 4 .  

impacted, its - am ability .to "eneure that the proceec+gs u e  
, 'A- ... . - .&.#.. . . .: - 

fundamentally fair. 

The StnteDs misconduct was in some instances harmless to 

appollanc's ability co defend himself even after the passage of 

fourteen yezrs. For example. the violarion of appellant's Sixth 

Amendment rjghc to counsel was only harmful insofar as it shows 

that as lace as 1952,,thc Scate was scili willing to violate the 

l o w  in the groscrutioa of chis case. This incidenc was not shovn 

co have affected aqpe1lent.s abilicy co &+fend himself. Standing 

alone. chis inciden; does no: destroy conEidonce in zhe verdicc of 

ch? trial. huc it is parc of the colleccive acts of misconduct 

which chip away at that confidence. It evinces at least a careless ' 

disregard on che parc of ths State to act within the rule oE law 

Similarly, the Scace's misconduct in failing to reveal its 

'understanding' vith Edward Jacksox in exchange for his tescirnony 

against appellant was of no consequence to appellant's ability to 

defend himsl?lf because Jackson was noc called to testify a t  

appellant's third trial, the trial which is the subject of this 

review. Sim!.larly. ths State's misconduct regarding h u g  Collard's 

cescimony ues not of an incurable nature. ~ikcwise, =he Dykes 

bro:h=rs1 availability and testif?any at tke third trial allowed 

a??rllant cke opportunity to correct t h e  State's suppression 

z:-.r:r e:<cl-lg%:ory scsce~encs . 
9 

zowevzr, the passags of Eocrzeen years has had corros:ve 
. ' b ,  
1 bd =f f===s  02 !loth che Sretr-a misc=nduct resardir'.~ Zoberc Xoehnls 

C * ----- s,n...: j~ri c e s c i ~ a ~ y  and exc.;l?acor~ S=Ptel23Cs. ar.6 =he 
> .  ,-. . 
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suppressior~ of the information incriminiting -u=lla Mayfield. The 

State's theory has been, and the Stare con:inues to present 

evidence that the murder was of the type committed by a stranger 

and not by someone who knew iha  victim. It wae the stateem 

contention that, frustrated by his sexual ambivalence and 

impotence, appellant saw the victim naked in her bedroom, broke 

into her apartment through the patio door, sexually assaulted and 
" .  

killed her, and,. imitating a scene from a t.he;iiion movie he  had 

just r-,~-sexua~lY . r m t i l 8 $ d  ,the victim's body,. cutting and .tlkiag. '.:.S~X 
I' -. 

part of he- lip and vagina as souvanirs. W i t h  this theory, the -.  - - 
i r \  

State removed from suspicion che v i c c f m * ~  lover. Jim Mayfield &nd G; .. 1 

his daughter, Louella Mayfield, both of whom were well acquainted - A 

with che victim, and placed appellant. presumably a stranger, wi:ose 

fingerprints were on the outside of chi victim's patio door. under 

suspicion. but  iiober~ Eochn cestified before L i l =  grand jury chat __- - 
Iappellanc hrd told hin prior to the murder chac h= had net a sir1 

fitcing the victlm's description at the apartment awlmning pool and 
, . 

chac she had invited qpellanc :o her apartme:: where th$y >ad 

engaged in passionata sexual intercourse. Hoeha test if ied chsc 

appellant had "passion marks" on tiis neck which he claimed he - 

received from the girl fitcing che victim's description. 

Hoehn's scatemcncs would have expleinzd appellant's 

fingerprints on the victim's patio door and were pQtencially very 

damaging to the State's theory tha: this crime was com~icced by a 

" stranger. .u the district courts determined in t5cir ticdings a d  - 
conclusions, these statements were exculpatory and should have been 

delivered co aapellanr- hoehn's testimony before the grand jury 
- - -. . - - - . . , __. _ . I  

provided other exculpatory scattments. For exaaple. he testified 

,..a= appe1l;tni had not paid atitction KO the Celt*-isioa ,;..avie which 

:he State claimed had inflamed appellant and ins?:rrd :h= viccF2's 

,utila:ion. ?.!~z=~ver, *rario.-ts t s ~ e z ; s  of :-'.Ct:lz02; =ts::z~-y Scf3re 

:he grand jury and his s:ace;ne?.=s CO tht 3:&=2 cos?cradicrrd 

iocrininactng s:s:emazcs which ?..r c a d  dcriag e ~ ~ e 2 1 ~ ~ . : ~ ~  :i:=; 
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Hoehn died before the revelation 01 che State's suppression oE 

his excul?atory and contradictory assertions. But even 

posthumously, he was a key witness for tht State because H o e h a s  

testimony from the first trial QaS introduced at appellant1# third 
P- . . 

trial Appeliut strongly objected to the Introduction of Xoehn's 

Jc.stimony, contending the State's misconduct had robbed appellant 

/of the oppoxtunity to effectively cross-examine Hoehn during the 
- . . .  

first trial and that the admiasion of ~oehn 'h  Testimony r w l d  allow 
/. /' 

the, State - to benefit -. f rora ita -- suppression - until-.after . H ~ I S  '..-.\>:- 
A-. A. - ' -  . . 

death@ By recreating appellant1* activities on the night of the . - .  <: 
murder, HoeM is the sole witness able to place appellant direccly . + "  

at che victimle apartment complex at che time of the murder. The - - 
importance of chis testimony to the State's case is evidenced by 

ch: fact that during its nine days of jury deliberacion. the jcry 

repaacedly asked for the record of troehn's cestimny. 

Accordingly . r?pcliant correctly aroues chat Woehnl s te~;i1i.3ny 

Mas gained through the fraudulent scgpression of Zoehn's stateme-cs 
. . 

which were unsupp~r~iYe of Lhe Stare's theory of tho case. As 

ereviously n%d. Roehn's testimony was critical for the Stace's 
A 

'case because it placed appellant at the scene of the murder, at che - 

time o f  the murder and watching :he television movie which ;he 

Stace allegss inflamed appellant. 

The State's nisconducc deprived appellant of the opportuai:y 

to investig.~te Hoehn' contradictioas and of tho right KO confr-nt - - . . - .  
zoohn with his own concradictions. rS'ie admission of p r i D r  
7 .  . . - -- - - Y 

testtmany aiven nt a trial durizg which the State suppressed 

exculparory and coatradictory grand jury cescimony and statemescs 

made by the witness is of'-nsive to noci~ns of fundamental 
- - - -- - 

1 +.: ' 1 feirness. ! c  u;ldermints our system of justice with its guarancess - -- - 
;ta: one accused oi a crime inay confront the State's rritnesses -slch 

. . ... . . . . f i l  fact, =ht':crial :judge 'denies a??el:ant-'s rr3_lies; z 3  
iz=r35uce Foehn' 6 , grcr.:! . ju ry  , : .Ce t - . l xm~y  .zetas=;c3 the -pas=i>n 
-A&.- on al~palla=,; * o ,r.ack. 3'. . . . I  . . ,  L 



their own contradictory or exculpacor~ assertioas and 

clarify thzir statements and pert?a?s 'build his ow.? defens 

For example, in chis case, paula Rudolph. another key witness 

for the st-ate, hae over the hourse of fourteen years c- t o  

clarify her initial statements that she saw J i m  Mayfield in the 

LSI 
, victim's bcdrwm on the night of the murder. Rudolph had by the 

', , third trial refined her scaternenc to assert that she assumed, on 
, 

? 4 .  - - 
the night of the murder, that the man die-saw In the Gictirnlr 

' , 
bedropm uaa Jim ,Mayfield 8-bce -he y83 the .victim*. lwer.zr;r~nd;';tha . ‘.,>:, f 

i .I. . . 
&'&2 c State has Jnvestigated and developed its .halag theory to explain . 

$ 

' ~. 
why Ftudolph saw a like Jim Mayfield and unlike 

6 '  appellanc. in the victim's r 

it is not necessary to believe appellanc would have built a 

successful defense based on evideace which the Siate suppressed. 

Tke ?oinc is that .:ht Scate's sc??ression of tht evidence until - 0 .  

aF:er tfoefi.:~'~ death has deniee appellani the opportunity to 

investigate. clarify and perhaps iapeach Soebn's ==s=i,~ny i n  the 

saze nanne: as =he Secte  has dtrelo?ed evidence like Ru&o;p'nes 

:rscizony, through repeated clarification and in-estigacian. 

t:oeh?.'s deach prior t3 the discovery of Chs State's mis=onducc has - 
nade it imjassible to assess che full impact of the misconduct on 

appcllanc's ability ca deread himself. This weighs agai nsc the 

Sia:+ &cause ic makes it impossible to d~termine ajhether che taint 

fro3 =he S:.~tc*s miaco~Quct can be fully neutralizrd and ap?ellant 

can be afforded a fair trial. Because of che Sca=t8s th=ory of the 

case, che s~~ppressed evidence could reasonably be taken co puz the 

State's cas: in such a different light as to undermine confidence 

. . . .. Iildeed, according LO Hozhn's Ow?.' tescia03y and 
/=;s~tr;r=nts, suppressed rad otheruiz9. kr fit =he S t a r e ' s  arofile of 

the o f f e n d e r  becier cban appellazz. . . _ _  _. 
. .- ?.:.f~l?h zts;ifi=d :ha= s?.= saw a 
:- 8 -,,-..: s brtiroom ck= 3ighc of =he =.~rd=r. 

,'iz +;=:~fieL:l had white hair and c:-.rZ appellant's hair  ?:as b2ec:c a t  
c t c  cf nc=+er.  fhe Scazt i>cra&-=ed extar: cts;:n3ay. 
2e..~=la?ed 3rer ci.e yaars ,  ckac because of ti..= Fr.serrse Ltghcir.? id 
=:?r -.-'ctins3 Scdroar.. whit:? 5ou3lci as a s t w i t i ~  Zoom, =oadi=rons 
:.:ere sut5 :h:t ~ ~ e = f - .  hair ==.aid kavn a??zared ir2i:t =o s=;.eone, 
s=ar.sizg '-.:-..r=e ?.u&=tp?a was s C 3 - d i z ~ .  
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in the verdict. Therefore, I agr+J wiih,the plurality chat having 

deprived .appellant of any opportunity to pursue Hoehn9s 

contradictory and exculpatory scateaents, the State cannot now uae , 

this testimony against him. ' 

  he States# ruppraesion of the evidence incriminating muella 

Hayfield also deprived appellant of the opportunity to investigate 

and develop a potential defense. See, Mi?chsll, 853 
- - .  _ 

S . W. 2d 1, 5 (=ex. Cr .App. 1993) ( ~ u ~ ~ r e s s i o "  ''of favorable evidence 
' 0' 

m e r e d .  def enre. counsel ' 8  e-iiity to prepare 8- dcfcnsc-which cbuld -..-?:?- 
-. . . 

have created a reasonable doubt.). For fourteen years the State -. i e 
suppressed the fact that Louella Mayfield, apparently an 

.-r; 

emotionally and mentally unstable, angry, young woman wich a motive - 
for murder. had been t o  the viciirn's apartment complex asking - 
questions about her. ~f ter fourteen years, appellant cannot now 

pursue an jndependeni.inves~igati~n to develop this poccntially 

exculpatory evidence: it is virtually impossible. fourteen yea& 

after chc tact, to 'retrace Louel1a9s steps on chs night of the 

nurder, or t.o find witnesses who nighc have seen Lou=lla at or near 

the scene of the crime around the time of the crime or someplace 

othtr than where she said she was. Appellanr cannot now - 

investigate Jim or Elfrieda ayfield's whereabouts to test 

Louellaqs alibi. Moreover, potentially exculpatoxy evidence is 

lost forever; for example, the suspicious pants in the trunk of 

L.ouellals car cannot ROW be tested. See, n. 14, infra. 

I nocc again that i c  is not that I necessarily believe 

appellant would have built a successful defense based on the 

suppressed evidence. The point is that rhe Scatems willful 

misconduct bas denied appe1,lant the opportunity to investigate and 

develop his case in che same manner as the State has developed its 

cvidrnce acainst appellant. Th= State's misconducc in this 

l-=can=e can reasonably 50 zsk% to puc i C S  case in such a 

diffrr=nc I.ight as to undernice confidence 'in the verdict, 

, e ~ p c i a l l y  :n view of the Ste:els f c i l u r e '  :o resent any direat 
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In my view che most pernicious effect of the S=a;='s egregious 

misconduct is that by inhibiting the natural &velopmenc of 

appellant's defen~e, the State permitted ics own investisation to --  
--d 

- 
be Its8 than thorough. In alIwing i t s e l f  to gag-a conviction 

bared on fraud, the State ignored its own duty to seek the truth 

and thereby wakened its own ability to obtain a verdict worthy of - 
confidence There are various examples of CAe scace's complacency 

- - .  
toward its duty to search out the truth: E t f r i e d a  Hayfield, Jim's 

' /. 
wife_-a@ &u_ell.<oi mother,, a s  not,quemtioned. by- the .;Sta~e~about- '..-..qt., 

i '- . 

her o m ,  her daughter's or her husband's uhe;erbouts on the night 
b .  

of che rnurd?r until 1992. This failure was extraordinary since Jim + "  

and Lauella MayEield claimed that they were at home wich Elfrieda - - 
on the night of the murder; not to mencion chac as che scorned 

wife. Elfrieda had her own motives to murder ti?: victim. The - -*"< >--; 
= * ;tare's ZnsLscence that Doug Collard provide mislea=inq information 

/A>, ,A A 
- -- 

is another example of the complacency an5 illici: .;siaclation of ,- . ,  , 
i i 

v. 

(r.he evidence on che parr of t3e State which peraezccd the  cnclrc - --. 

''I ( inverrig;iion of rke murdcr. Mothzr irregu1ari:y ii fauna l n  che ' ' , 

\facr c n a t .  rhe medical examiner failed co note in the autopsy 

.protocol whether parts of the vi.ctimgs lip and vasina had been .- 

removed. uithout explanation for ics absenca in his original 

1 notations, =he pathologist nou insists that the body parts were, in 

fact, missing. Unfortunately. the autopsy ar?d crime scene 

photographs are of such a quality that subsequ+=i pathologists 

disagree as to whether it can be determined from them c.!hecher body 

parts are in fact missing. We noct that appellant's second trial 

'fell victim to the State's complacency during jury deliberations 
* 

when the jury found the victim's sock in the lcg 3 f  che viccim's 

pants after the State had argued chac appellant Sad carried off the 

,. . - - L  souvenir SoAy porcs in the missing sock. The jury derd-locked and 

?.??5111nz's s e c x 2  trial en5ed i n  a. mis:rial. nPP. 2. 1, w. 
Ihesz  are only a feu oxanples which i l lus:si=e z5r Siace's 

L E S S  than chorous:?, indeed, ir?eentionally z i s l e z d i ~ o n  

.-..l..l..- whic:; was facilj,:attd by its n i s c l c & ~ r = .  - ..-= ,..= sug?rrssed , - .. 
. i 8  
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evidence unfavorable to its theory of the case, ~ h s  scate was free 

co neglect the weaknesses in its own case and :o rnanipulace tbe 

evidence te support its theory of the of fensa.  Thus, the Scate 

suppressed its own incentive t o  conduct a thorough examination of 

the evidence, especially the evidence contrary to its theory of the 

case. Afte:: fourteen years. s m e  of the weaknesses in the Statt*s 

case are now impossible to correct. .'.+as -appellant correctly 
,. ,. 

argues, the State's presentacion of a weak case based on less than-,,?-,, 
1- *- : . . - 

thorough. invastigation .increases the risk that t h e  State 8s . - i& 

~.iaconduct has affected the verdict/ verdict only weakly ' " 
supported by the evidence is more likely to have beon influenced by 

che State's wrongful manipulacion of the evidence than a verdict - - - . _  

based on scrong direcc evidence of guilt. m. 853  S.W.2d 2t 

- . .  . / -- - -  
5 ;   randl leu. 78i - { :~a  at 894. 

In suppressing evidence unfavorable to its theory of che case, 

- the S t a c t  cndermincd appellant's ability to defend hiinself and 

/' undermined .ir its own ability to gain a verdicc vorchy of 

confidence. .%gainst the background of an incrimina~ing theory of 

events which is weakened at every curn by the Scace's complacency 

2' toward its truth-£ inding duty - -  a complacency facilitated in larqe 
part-~y the Stace*.s.suppression of evidence contrary to its theory 

/E :he case - -  and the deprivation to appellant crising from the 

/' Scace s fourteen years of concealed misconduc: , that misconduct can 

reasonably be taken co put the State's case in such a differe2t 

ligh: as ;o undermine confidence in che vcrdicc. 

V. The Remedy 

Remedies in criminal cases should be narrowly cailored to the 

injury suffered and should not unnecessarily infringe on society's 

interrst in prosecuting criminal' activi:~. p'to+ st>?oq -.. 

m, ; ~ 9  U . S .  361, 3 6 5 ,  101 5 . C ; .  5 S 5 ,  668 !19al;. lo :?.is 

i r  is nicessary ro identify and then peucralizz the cainf sf 

;hz S t r . = z 4 s  niscon$~ci .by  tailoring rhe relie: =o assurs. if 
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The usual rgmedy for due process violation3 discovered after trial 

is reversal of the fraudulently gained conviction and c w n  retrial 

deny che State the fruits of its transgression. u. 
However, other remedies might be meceaaary to nrutraliie the 

taint of the Statees misconduct. In sorrie inatances, dismissal.of 

the prosecution with prejudice may be warranted where a defendant 

suffers demonstrable prejudice. .or the substantial threat thereof, 
- . . . .  

and where the taint cannot be identified 'asd. neutralized by other 
' /. 

-am. _.. .. $-.lq ~ + ~ q ~ ~ y r d r , : : ~ b m i a a l = u i e h  prejudic$risiappropri.ta . i n  -"'+%+ ' A- . i 
rare cases where it is the only means of adequately protecting an .: .F 

individual'., righcs and socieCylS inceresr in checkins  abuse of the ' ' 

State's power. Id.. .Frv@ V .  Sr*S&, 897 S.W.2d 3 2 4 ,  3 3 0  
. . - - 

(Ttx.Cr.App. 199S), citing V .  St-, 650 S.W.24 396, 399- 

4 0 3  (T~X.CI-.~pp. 19831 ." For example. in b. the District 

3::orney coxacted and interviewed Frye in violation of his Sixth 

.I\mezdnen: :.ighc to cocnsel. e. 897 S . W . 2 5  at 330, citiag 

-. :'he in:~rviz'.# revsaled :he defense's theory 9: the case. 

Sfcncs= Fr:,,r demonstrated a subsc~zcial thraat of ??=j.;.'ice arising 

fr3a the State's miscondu~t. i.e.. threat of prljudicc which 

eluded prcclsc identification aad which could no'. be neutralized by : 

ocher means. wa held dismissal w i c h  prejudice Was the appropriate 

ramedy. . Similarly, in -. the Supreme Co-st noted the 

appropriatsncss of dismissal as a remedy in cases +there State 

niscanducc of a constitutional dimension leads to prmancnc, rather 

than cransit.ory prejudice, which cannoc be purged to assure that a 

defendant can effectively defend himself and thac he will nbt be 

unfairly coavictsd. 4 4 9  U.S. at 6 5 8 .  

In che inscant case, the parcies argue for :ws entirely 

different :.:medies. Tke State argues thar no = m a d /  Fs required 

it5 transgressibns wete ro-atedied when ap?e~Lszr~s i n i t i a l  

r::o, L. - i - Court an=:cioatad thar sc=% =sr2~ious 
-.-fa:asfo.-s 0: wi; sight be commiiicd by "ir;v=s:i~~=iv~ 
sfflcers: The. instan= coX!uc: is even more eg=.c?iozs Secsgsa it 
::as co-2~:tt:d by rnem5ers of C ~ P  bar who were ac'cicg cs oftxcars of 

,..ough the mosz eqrezious C ~ a ~ u c C  ccctlrrza earlirr, - :he c~urc. Al-% 
3s 3aie  as 1 9 9 2 ,  the State shouzE i c  co?.z:nce5 will:nsnasp 
 an^ l a w  in ;he ?rosec~Cloa of this Cast. . - 
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conviction was reversed and appellant was retried with :he 

knowledge of the State's prior misconduct. Although the trial 

courcs accepted this argument, I believe they missed the poinc; che 

relevant question is & uheth'cr appellant has howledge of the 

suppressed evidence and the other inscances of mieconduct, but 

whether aftt?x fourteen years of concealment the State8$ misconduct 

can be corrected such that there is no prejudice or substancial 
. -.. . 

- i-, . 
risk of prejudice to appellant arising from the misconduct. 

,.,, 

.  he State's argument i;s,.uhdexdned by the retrial.record wbich 
- .  

reveals that. when given the opportunity to S ~ W  that a fair retrial -. - - . E 

- -  free of taint from i c s  misconduct - -  was possible, the State .-.i 

inscead de~mnstraced its dependance on some of the cainced - - 
evidsnce, e. g., Hoehn's testimony. Thus, inscead of supporting the 

Stateis arg.Jmenr,/the record along with che history of this case 
, - 

supporr a c~~nclusion. .char che Scare's own misconduct has rcndered 

che prosaco~tion incapable of 03taining a verdicc worchy of 

confidence 

<ch chat in mind. I :urn to appellant's requested remedy 

- which is c!i:missal of the prosecution with prejudice. Tho- record -- 
and history of this case support appellant's concention thac the - 

State's misconduct has destroyed ics ability to ensure a fair trial 

worthy of confidence in its result. In 1978. appsllanc was tried - -  
and convicted, but as we now know, this conviction was obtained 

through frarrd and in violation of the law. Apixllan:*s second 
d 

trial resuli.ed in r miscrial due to a hung jury. The conviction in 
-. 

this case came aftcqxine days of 'jury derrberatiot-) and was gained -2 . . .  .-- 
I_ -- 

in large part through nochnas testimony-which was clearly a due 

procsss violation since thac testimony occurred while the State was 

ye: 9uppress:ing Hoekn's exculpatory and contrcdictory statements i n  

vfolacion of w. 
:,g?eii is= hes prAuce6 a rec~rd t h o ~ * i z ~  accxal ?:+ j&ice. :E 

- .;.e - form oi Soehr7's prior tascimony,' and a continuing :hr:zc of 

-..L e,,scancial ?rtjudice arisinq frm the stace's =is=o>fzc~ in =?a= 

i= r.lSbed n;>?tllc~'i bf th* ~?por:~aicy to F z - ~ e ~ t i ~ r t e  ar.2 con? roaz 
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to embarrassment, expense and ordeal and compelling him 
to live in a continuing state of anxiety and insecurity, 
as well as enhancing the possibility that even though 
innoce~~t he may be found guilcy. 

In the instant case, the State's misconduct has ripened with 

the passage of years into a situation where the S t a t e  cannot 

demonstrate that a fair trial, free of t?ie?taint.of its misconduct, 
/' ,. 

will ever he possible. Under t h e s e  circumstances appellanp+ 
A- *- . . 

- 7  

retrial ser\.es no purpose but to subject him to continuing mental;: 
. * ;  

emotional and financial hardships. Retrial under these 
. .. . . . .. 

circumstances 'would violate the most fundamental - and compelling 
notions of fundamental fairness essential to the rule of law 

embodied in 50th t h e , T e x a s  Constitution and the United S t a c t s  

Cozstitction. Having irreparably crippled appellant's ability to 

defend himself, and ics own ability to uncover t'r.2 truth, I do no: 

5elFevs chz Scace should be permitted to abuse its power by again 

forcing .a?p.?llaat c r ,  defcnd himsclf against t h s s e  accusa:io,~s. 

3cch abuse <;f Stace p v e r  is precisely what our f sdsra i  and see:= 

constit~~iocwl rulr, of law. in ge?.eral. and ace arocess and due 

saurse of Isu, in ?articular, were intended to prohibit. 

V I .  CONCLUSION 

In light of the facts of this case. the usual remedy of 

reversal and retrial is inadequate to fully remove the taint of the 

Scate's mi~:c~aduct. Under my understanding of due process 

?rinciples and appro?riately fashioned remzaies, I would hold r,he 

due process and due course of law clauses prohibit retrial when 

prosecutorial misconduct so taints the cruth-finding process that 
. . 

ii renders G. subsequent fair trial on the  s a m e  charges impossible. 

- 
a- 330. Accordir.gly, I trould reverse t h e  jud9ner.r. of t k e  ::rial - - 

* - 

- --- 
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cour; and remand the case t o  'chat- cpurr to cater an order 

d i scharg in~  appellant and precluding any fucure 3-:s:cution for the 

same off enre. 

Overstreet. J . ,  joins t h i s  opinion. 
" .  . 

(Delivered November 6 ,  1996 ' I ,  

' / 
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